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PhD thesis abstract

The first and most important question to ask when studying the subject of this thesis is
"What is a notary?". Let's imagine that an American asks this question to a notary in Europe. The
latter will describe what it does and what its purpose is in the Latin legal system. But what will the
American hold back? That the notary is a lawyer, who is appointed by the State, therefore he is a
civil servant. When the role of the notary in inheritance, wills, matrimonial property regimes and
divorce is explained to him, he will conclude that the notary is a true family counselor. But our
American will find out that the notary advises and has powers not only in family matters, but also in
commercial law and companies with or without legal personality. Our overseas friend will think of
it this way: the notary advises in all legal areas, is appointed by the State, but is not a civil servant;
it means that notary is a liberal profession. That's right, we answer, the notary is a liberal profession;
but not completely liberal because the number of notaries, their locations, the way they are
appointed and the fees they charge are set and controlled by the State.

Let's imagine that the same American is preparing to enter a notary's office in France or
Switzerland. Before he enters, he'll see numerous real estate ads on the windows of the notary's
office, with properties for sale like he sees in real estate agencies in the United States. But you'll
find that a notary in these countries can put a seller in touch with a buyer, but can't charge a
commission and doesn't have the same duties as a real estate agent. Once inside, you will see and
hear the notary advising his clients on how to manage their wealth, hear discussions about taxes at
the state, mortgages and loans at the bank; so you would say that the notary is like a private banker,
looking after and advising his clients on the best way to manage their wealth. Again, it will be
misleading because the notary does not offer the same financial services as a banker.

Therefore, according to the above, the notary is not a civil servant, but is appointed by the

State; he is a liberal profession, but not completely liberal; his office sometimes looks like a real



estate agency but he is not a real estate agent; he is not a banker, but also provides financial and
estate advice when asked.

Stubborn by nature, as all Americans are, our friend, in order to better understand how this
European notary's office works, will ask for the organisation chart of a large notary firm in Paris, for
example. And you will discover to your surprise that this office employs 5, 10, 50, 100 or even 200
people, that it has a balance sheet, like a commercial enterprise, that it has departments specializing
in different areas, also like a commercial company, that it has a board of directors, a general
meeting of shareholders and that the office's notary has the same duties and behaves like a company
administrator. However, although he behaves in this way, he is not a real factory manager for
example, because he is appointed by the State, the fees charged by all the notaries in the office are
set by the State and under the tutelage of the State, and the whole "enterprise" can only carry out
commercial operations as an exception.

The American's conclusion: the notarial profession is a hybrid construct, with too many
aspects to fit into one category. If we also remember that, to become a notary, you have to spend a
few years of theory and practice, it is clear to a stranger to our legal system that it will be difficult to
understand exactly what it does. The same dilemma can also be faced, if we think about it, by a
citizen of a country with a Latin notarial system.

Although it may seem dominated by an exaggerated Cartesianism, difficult to understand in
a world where the greatest possible risk in all fields is equated with success, the profession of
notary, with its diverse status, has survived for centuries and is implemented, in various forms, in
most Member States of the European Union and beyond. There is only one explanation for this
survival: the notary responds to a clear need in society.

Precisely in order to discover these needs, but also to study, through a comparative method,
the notary both as a legal professional and as a participant in the life of the citizen, we have chosen
three systems of law that we considered representative: the French one, because France is the

birthplace and a benchmark of notarial law; the Swiss one, because Switzerland, which is not a



member of the European Union, knows all the three main notarial systems that we find throughout
the world; the Romanian one, as the author's national system of law.

This work aims to provide the reader with an insight into the profession of notary in these
systems, combining the rigor and rationalism of the legal texts on the functioning and powers of the
notary with the empiricism of his functions and the needs of society that led the legislator to "break"
part of the judge's powers and give them to an independent professional such as the notary.

In addition to the introduction and conclusions, the thesis is structured in two main parts:

The first part, generically entitled Prolegomena to the Institution of the Notary, is intended
to give the reader a brief history of the institution of the notary, from the time of its emergence at
the level of the scribe to the present day. The aim is to understand historically the evolution of the
concept of the notary, to understand the social needs that led to the emergence of the notary and,
above all, to invite the reader to make various connections with the functions of the notary today.
The second section of the first part aims to offer a series of perspectives, more or less hermeneutic,
on the different social and personal aspects in which the notary puts his mark: sociological,
anthropological, philosophical and ethnological perspectives.

The second part of the thesis, which constitutes the main body of the work, consists of 5
chapters, each dealing with an aspect of the notary's functions, from the definition of the notary, to
the principles underlying his activity, to the ways in which notarial activity is organized, both at
national and regional level as well as individually, each of these aspects being analyzed from the
perspective of each system of law studied. Chapters IV and V of this part of the work aim to
introduce the reader to the practical way in which notarial acts are performed, the main focus being
on the authentication procedure which, outside the Romanian system, is practically the main quality
of the notary public. It also takes an insight into one of today's most obsessive topics, namely how
Artificial Intelligence (Al) influences notarial work.

The notary is first and foremost a lawyer. In order to become a notary, he must follow a

series of theoretical steps and undergo specialized studies, but the technical competence thus



acquired is only the foundation of the profession; it is not sufficient to be a good notary. He also
needs to develop his ability to listen and understand people. He must therefore combine theoretical
and human skills.

The notary has an obligation to advise his clients. This advice must first and foremost be
impartial; it is the essence of the notary's job to pursue the interests of his clients without favoring
any one, to listen to them, to understand their requests and to support them in carrying out their
projects. The role of advisor is not the same as that of decision-maker. The notary should be
supportive, show clients what options are available to them and be there for them when they choose
one of them.

The notary is not a merchant who aims to sell his services to a client. He is a public officer
who is subject to a status in society. The latter is not there to protect the notary, but to protect his
clients. The status of the notary public in society, not only in Romania, but in most countries with a
Romano-Germanic notarial system, has always been criticized, especially from two perspectives:
the existence of a limited number of notaries (numerus clausus) and the practice of predetermined
tariffs by the State. When you ask a private citizen to characterise the profession of notary, he or she
will certainly refer to one of these two aspects which, whether we notaries like it or not, are
nevertheless a reality.

Numerus clausus is a limitation on the freedom to practise the profession in a particular
locality: the notary is appointed and installed in a location by the Ministry of Justice. Notaries
provide a very effective system of safeguards against possible damages that may be caused by
notaries to their clients. This system of guarantees, which is present in all notaries' offices
worldwide, is also financed by notaries, and this financial solidarity, which protects the client,
means that the appointment of notaries must be controlled. At the same time, the notarial service,
being a public service, must be provided uniformly throughout the territory of a State, this
uniformity being the responsibility of the State. The freedom to carry out an activity, although it is

the foundation of any democratic and civilised state, manifests itself in the case of notaries as an



element against the interest of the client. So a freedom to set up notaries in any location would
destroy this guarantee and accessibility that notaries currently offer.

The profession of notary is such that it inevitably leads to a relationship of trust and
intimacy between the notary and his clients. They have the opportunity to assist clients in the most
important moments of their lives: marriage, buying an asset, divorce or death. Of course, not all of
these moments are moments of happiness, but some, like death, are moments of sadness in the
family. For this reason we can say that the relationship between the notary and his client has a "real"
character. The notary contributes, at these moments, to the creation of a legal bond in parallel with
the emotional bond that unites the clients, and their joys inevitably end up being transmitted to the
notary who, for example, is officiating at the sale of the first apartment bought together by a newly
married couple.

As notaries, we meet a lot of clients who pass through our office. Naturally, not everyone
marks us with the same intensity and, of course, not everyone marks us in a good way. Some charge
us with positive energy, others consume it. This bond with the client is built over time, and is
essentially the emotional basis of the notary's profession.

Some of the notarial procedures we handle are set at happy moments in the lives of our
clients. We are talking here, for example, about buying a house, or about a visit a couple makes to
the notary before getting married. Naturally, a consultation with a notary before marriage is not
obligatory, as is a consultation with a doctor, but it is recommended in order to allow couples to
choose the most appropriate matrimonial regime for their material situation. It is a sign of
modernism and wisdom on the part of future spouses to take this step. The role of the notary in this
situation is to explain to them what options are available to them: perhaps in the case of certain
couples, a separation of property is more appropriate than legal community. The role of the notary
in advising his clients is thus similar to the role of a teacher towards his students: he has to explain
to his clients what the law says, because legal language, like any professional language, contains

many technical details which are not accessible to everyone; moreover, the specificity of legal



language is that certain terms, although they have a corresponding term in common language, do
not mean the same thing (for example, the term "fruit" in common language means a vegetable
product, but in legal language, the fruit of a good can even represent the rent received from renting
an apartment).

However, the role of the notary is not just a mere "translator" of legal language. Proper
advice to clients requires the notary to identify with them, to put himself in their shoes, to present
the best options for a person to carry out the plan he wants, but at the same time to keep his distance
so as not to influence the client's decision in any way. It belongs exclusively to him. For example, if
a doctor wants to buy an apartment in order to convert it into his consulting room, in addition to the
elements of legal certainty to which the notary must be attentive (to check the land register, the tax
situation of the apartment and the building in which it is located, etc.), he must also show the buyer
the options available to him: will it be more advantageous to buy the apartment per office? As an
asset? With your wife? By natural or legal entity? etc.

Of course, there are also notarial procedures that intervene in less happy moments in a
person's life, such as an inheritance or a divorce. The role of the notary in these situations is to be
there for his client and to make this stage of his life administratively easier. Naturally, such a
moment is not pleasant for anyone and, although at first sight it may not seem important, the need
for the notary's intervention to settle the estate of the deceased or former spouses is vital. These
unfortunate proceedings usually end in a partition. The notary must ensure that the sharing
procedure takes place in a calm and harmonious environment, and even when there are tense
situations, he must put his human and psychological qualities to work so that his clients reach a fair
agreement.

But being a notary gives you the chance to meet many people, each one different in their
own way. Human relationships imply that the interactions between the notary and his clients are not
all the same. People are different. Thus, everyone's ability to understand certain aspects differs,

depending on several factors: the person's education, whether or not he or she has legal studies; the



notary's language must therefore be adapted to the interlocutor. Thus, with each client we meet,
there is a feeling that we are doing our job well or not, that they understand our explanations or not.
Having this quality, this "feeling" with each person you meet, cultivating this characteristic and
using it in your profession, is one of the keys to success in the profession, because knowing how to
talk to each citizen who uses your services, over time you will build the most important "asset" in

this profession, namely the trust of your customers.
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