
MINISTRY OF NATIONAL EDUCATION AND RESEARCH 

„ALEXANDRU IOAN CUZA” UNIVERSITY OF IAȘI 

LAW FACULTY 

 

 

 

 

THE DIVISION OF INHERITANCE IN COMPARATIVE LAW 

Abstract of the doctoral thesis 

 

 

 

 

 

 

Scientific Coordinator:  

Professor Dr. Valeriu M. CIUCĂ 

 

PhD candidate: 

Oana-Cristina MUNTEANU 

 

 

 

 

 

 

Iaşi 

2024 



SUMMARY 

Introduction / 9 

Chapter I. Prolegomena. Panopticum juris in matters of inheritance division / 15 

Section I. Concepts. Etymologies. Interpretations / 16 

Section II. Diachronic perspective / 25 

Section III. The resonance of inheritance division in anthropology, theology and 

philosophy / 58 

§ 1. Anthropology / 58 

§ 2. Archetype of inheritance in biblical texts / 61 

§ 3. Philosophical reflections in succession law / 65 

Section IV. Sociology, political science, economics / 67 

§ 1. Legal sociology aspects / 68 

§ 2. Political perspective / 83 

§ 3. The economic implications of the succession division / 86 

 

Chapter II. The division of inheritance in French and domestic law / 94 

Section I. Preliminary Matters. Establishment of the Right to Partition / 94 

Section II. The division initiative / 95 

§1. Rightholders to request the division / 95 

 1.1. Co-ownership / 95 

 1.2. Personal creditors / 97 

 1.3. The particular regime of joint inheritance between usufructuaries or between 

bare owners / 98 

§2. Incidents of division / 100 

 2.1. Conventional maintenance of indivision / 101 

 2.2. Judicial maintenance of indivision / 104 

2.2.1. Maintenance of indivision concerning goods necessary for the 

continuation of family life or economic activity / 104 

2.2.2. Division suspension / 107 

2.2.3. Eliminatory allocation / 110 



2.2.4. Partial division / 112 

Section III. Operations prior to the division / 115 

§1. Composition of the distributable estate / 117 

 1.1. Assets subject to division / 117 

 1.2. Assets excluded from division / 120 

 1.3. Assets which form part of the estate although they did not exist at the date of 

the opening of the succession / 124 

 §2. Valuation of assets / 125 

 2.1. Date of valuation of assets subject to division of the estate / 125 

 2.2. ,,Date de la jouissance divise” / 126 

 2.3. Status of property subject to the division of the estate / 128 

 §3. Measures to protect the distributable estate / 130 

Section IV. Division conditions / 134 

§1. Formal conditions / 134 

 1.1. Amicable partition / 135 

       1.1.1. The principle of consensualism / 135 

       1.1.2. Judicial intervention: supervision or control of the judge / 138 

 1.2. Judicial division / 143 

 1.2.1. Procedural aspects / 144 

 1.2.2. Simplified procedure / 149 

 1.2.3. The applicable procedure for complex divisions / 150 

§2. Substantive conditions / 154 

 2.1. Methods of property distribution / 154 

      2.1.1. Assignment in kind / 154 

        2.1.2. Provisional assignment and final assignment / 157 

        2.1.3. Sale and auction / 160 

 2.2. Assignment rules specific to certain assets / 167 

        2.2.1. Debt ratio / 167 

        2.2.2. Preferential allocation (,,L'attribution préférentielle”) / 171 

   2.3. Owelty / 181 

 



Section V. Division effects / 186 

§1. Effects of division in French law / 186 

   1.1. Brief history of the declarative effect of division / 186 

   1.2. Scope of declaratory effect / 191 

        1.2.1. Acts governed by declarative effect / 191 

        1.2.2. Limiting retroactive effect / 193 

   1.3. Consequences of the declaratory effect of division / 194 

        1.3.1. Civil effects / 194 

        1.3.2. Fiscal effects / 200 

§2. The effects of division in Romanian law / 201 

§3. Division guarantees / 204 

   3.1. Guarantee against eviction / 204 

   3.2. Co-heir's privilege / 206 

Section VI. Abolition of the division / 207 

§1. Nullity of division / 208 

     1.1. Vices of consent / 208 

     1.2. Omission of a co-heir / 210 

§2. Rebalancing the division / 213 

   2.2. Rectification of the unequal partition / 213 

   2.3. Conditions for the action of supplementing the inheritance share (,,action en 

complément de part”) / 215 

§3. Revocation of the fraudulent division / 220 

   3.1. Opposition to division / 222 

   3.2. Paulian action / 223 

Section VII: Donations in partition / 225 

§1. From ascendant partition to donations in partition / 226 

   1.1. History and Evolution / 226 

   1.2. Characters / 229 

§2. Gift-sharing / 233 

   2.1. Conditions / 236 

       2.1.1. Substantive and formal conditions / 236 



       2.1.2. Distribution of assets/ 238 

   2.2. Effects / 243 

       2.2.1. Simple gift-sharing/ 243 

       2.2.2. Cumulative and conjunctive gift-sharing /244 

       2.2.3. Transgenerational gift-sharing / 249 

   2.3. Causes of ineffectiveness / 256 

       2.3.1. Reduction / 257 

       2.3.2. Nullity / 262 

       2.3.3. Resolution / 263 

§3. Testamentary partition/ 265 

   3.1. Conditions / 266 

   3.2. Effects / 270 

   3.3. Causes of ineffectiveness / 272 

Section VIII: Possible and foreseeable procedural changes in the area of inheritance 

division in connection with artificial intelligence (AI) / 275 

 

Chapter III. Successional devolution and the division of inheritance into English common 

law 

Section I. Historical breviary / 280 

Section II. Jurisdictional aspects / 283 

§1. English judicial organisation / 283  

§2. Jurisdiction of the courts in matters of evidence / 284 

   2.1. County Courts / 284 

   2.2. The High Court / 286 

      2.2.1. The Chancery Division / 287 

      2.2.2. The Family Division / 288 

Section III. Comparative considerations on succession / 289 

§1. Primordiality of testamentary transmission in the English legal system / 289 

§2. Specific concepts on property / 291 

   2.1. Concrete conception of property in English law / 291 

   2.2. The notion of trust and its implications in matters of succession/ 295 



   2.3. Types of co-ownership (Jointly owned property) / 300 

       2.3.1. Joint tenancy / 301 

       2.3.2. Tenancy in common / 302 

   2.4. Nominations / 302 

       2.4.1. Pension Scheme Nominations / 302 

       2.4.2. Statutory Nominations / 304 

§3. Hotchpot – considerations on the repeal of an ancient institution / 307 

Section IV. Legislative reform in succession law / 310 

§1. Legislative developments in inheritance matters before 1925 / 310 

   1.1. Successional devolution of real estate before 1926 / 310 

   1.2. Successional devolution of movable property before 1926 / 311 

§2. Succession regime starting from 1925 / 312 

   1.1. Administration of Estates Act 1925 / 312 

   1.2. Law of Property Act 1925 / 315 

Section V. Ab intestat Successional regime / 317 

§1. Ab intestat inheritage / 317 

   1.1. Succession regime in case of total legal inheritance / 317 

   1.2. Succession regime in case of partial legal inheritance / 320 

§2. Temperance of testamentary freedom – Provision for Family and Dependants 

Act 1975 / 321 

Section VI. Administration of succession/ 324 

§1. Representatives of the succession / 324 

   1.1. Executors of testamentary / 325 

   1.2. Estate administrators / 326 

§2. Procedure for granting representation / 328 

§3. Administration of succession / 333 

Section VII. Transmission for cause of death and ways of division / 339 

§1. Transmission for cause of death / 339 

   1.1. Distribution operation / 340 

   1.2. Residual inheritance / 342 

   1.3. Establishing the entitled persons – Benjamin Order / 345 



   1.4. Appropriation / 350 

   1.5. Assents / 352 

§2. Ways of sharing / 358 

   2.1. Partition Act 1868 – the old law of sharing in English common law / 358 

   2.2. Trusts of Land and Appointment of Trustees Act 1996 (TOLATA) / 369 

 

Conclusions / 375 

Annexes / 382 

Bibliography / 401 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Librum aperi ut discas, qui alii cogitaverunt; librum claude ut ipse cogites1 

 

INTRODUCTION 

The PhD thesis entitled "Division of inheritance in comparative law" aims, as the title 

suggests, to analyse in a comparative manner the institution of the division of inheritance with 

reference to three systems of law representative of the two families of European law, namely the 

French and Romanian systems for the continental-European family of law and the English system 

for the common law. Thus, like the Yggdrasil tree, the roots of the thesis will have as their source: 

the French system of law, seen as a central pillar and first reference, the common-law system, a 

system with notable particularities and a fruitful and novel jurisprudence and, finally, the domestic 

system of law, the latter being treated alongside the French one in order to highlight only the 

particular aspects or novelties brought to the institution treated in the following pages. 

The approach to the thesis will necessarily be multidisciplinary, which is why the 

institution of inheritance division will pass, successively and in a first phase, by observing it from 

sociological, political, historical-legal, anthropological, theological and, of course, philosophical 

angles. Thus, the interdisciplinarity of our study will be analysed in the chapter dedicated to the 

Prolegomena, a chapter which, in the good tradition of the Iasi doctoral school of comparative 

private law, is a must in any doctoral study, starting from the irrefutable presumption that no 

subject can be fully understood unless it is treated on multiple levels of analysis. 

The second part of the thesis is focused on the comparative study itself and is divided into 

two main chapters, the first being devoted to the division of inheritance in French and Romanian 

law, while the second is devoted to the devolution of inheritance and division in English common 

law. 

In view of the abundance of works by established as well as emerging jurists, by great 

scholars as well as by those who are now at the beginning of their career in terms of works focused 

on inheritance law in general and on the subject of partition of estates in particular, the present 

work does not aim at synthesising, encompassing or compiling past and present regulations on the 

institution of division. The aim of this work is, by bringing together and then filtering the formal 

sources from the systems of law studied, to refine what might be called an "ideal law" on division. 

                                                
1 ,, Open the book to learn what others have thought, close the book to think for yourself”, Heyde, Technik, 82 apud 

O. Felecan, N. Felecan, Dicta memorabilia, Annotated Dictionary of Latin Phrases, Expressions, and Quotations, 

Pub. Vox, București, 2007, p. 52. 



We will try to find out if and in what form the inequalities created by some legal institutions can 

be removed, if people's apprehension about the amicable division of inheritance - through the 

notary public - and the resolution of disputes related to the division of inheritance in a judicious 

manner could be reduced, and finally we will come up with proposals de lege ferenda where the 

Romanian legal system is deficient or has some shortcomings. 

With a jurisprudence in continuous development, driven by legislative evolution, but also 

by socio-economic progress that has led to the emergence of new and unprecedented legal 

relationships, the institution of division of inheritance (with particular reference to the Romanian 

legal system) impresses by the volume and weight of the cases that weigh on the judge's table, 

which are in a perennial and close competition with actions on land claims. 

Our legal journey on the subject of inheritance division has as its starting point Roman law 

(as the source of civil law) and will continue with French law and, by extension, Romanian law, 

having as its compass the work of Professor Dr. Valerius M. Ciucă, materialized under the title 

"Procedure of inheritance division"2 together with another remarkable work by the distinguished 

professor entitled "Roman Law. Lessons. Vol. II”3. In addition to these works, belonging to the 

reputed professor, an important role will also be played by the books written by the well-known 

French legal minds, Jean Carbonnier4 and Philippe Malaurie5, which will be a real vademecum for 

my thesis. 

Actio familiae herciscundae, part of the actiones divisories category together with actio 

communi dividundo and actio finium regundorum, considered as a mixture between actio in rem 

and actio in personam6, was created through Lex duodecim Tabularum in order to allow heirs ex 

abrupto in an antiquum consortium to get out of the indivision, for which reason it will have a 

separate section in the thesis. The creation of jurisprudence and the subject of reflection for the 

codifiers of Napoleon, it is imperative to analyze the institution both on the vertical of history 

(being, as I said, the vertical of history, the fruit of a long judicial practice) as well as horizontally. 

                                                
2 V. M. Ciucă, Procedure of inheritance division, Pub. Polirom, Iași, 1997. 
3 V. M. Ciucă, Roman Law. Lessons. Vol. II, Second Edition, Addenda, corrigenda et augmenta, University of 

,,Alexandru Ioan Cuza” Publishing House, Iași, 2014. 
4 J. Carbonnier, Droit civil, Presses Universitaires de France, Paris, 1995. 
5 P. Malaurie, Droit des successions et des libéralités, 8e édition, L.G.D.J, 2018. 
6 F.-L. de Keller, De la procédure civile et des actions chez les Romains, traduit de l'allemand et précédé d'une introd. 

par Charles Capmas, Editura Thorin, Paris, 1870, p. 423. 

 



Following the model drawn up by works of immeasurable value mentioned supra, a first 

step to be taken in our analysis consists in identifying the reason for which, today, it has come to 

the necessity of sharing the remaining assets of de cuius by leaving and marginalizing the concept 

of collective property in favor of individual property. Without going into the depths of the subject, 

as this will be done in extenso in Chapter II of this thesis, we will limit ourselves to stating only 

that, most probably, Napoleon's Code - the matrix of modern continental civil codes and not only 

- conferred the spirit of exclusivism with regard to property rights. 

The second step will aim to identify, at the level of each legal system studied, by consulting 

the relevant case law and relevant doctrine, the reasons why co-heirs are forced to resort to the 

judicial division procedure and, at the same time, we will try to capture the possible reasons 

considered when choosing between an amicable division and a judicial one. 

Another objective of the work is to discover the possible implications of a testamentary or, 

conversely, ab intestat inheritance on the division of the estate. At this point, our research will 

leave, for the time being, the theoretical field of a doctoral thesis in law and will step into a field 

of practice in an attempt to capture the extent to which the sharing of a testamentary inheritance is 

easier to achieve than an ab intestat inheritance. 

As is well known, in English, the word ,,intestate" derives from the Roman law intestatus, 

and is used to determine the situation in which a person dies without a will or without a valid will.7 

It is clear from the etymology of the word that for the Romans, testamentary inheritances were the 

rule and legal (without a will) the exception.8 This rule also extends its applicability in the English 

common-law system, but it is abandoned by the French or domestic law system. This specification 

is important because the choice of legal cultures under analysis captures the development of 

different techniques in solving the problem of succession sharing. 

A separate section will be reserved for the presentation of the vast problems that have arisen 

in notarial inheritance procedures and the evolution in the Romanian system, but especially in the 

French legal system, through the reform introduced by the law adopted on 23 June 2006. The thesis 

will take on a profound procedural character in its attempt to transpose in an exhaustive manner 

the timetable and operations of this procedure, the incidents and cases of rescission of notarial 

                                                
7 K. Reid, M. J. de Waal, R. Zimmermann, Comparative Succession Law: Volume II: Intestate Succession, Oxford 

University Press, 2015, p. 2. 
8 According to Cato, in Rome there were three evils a person had to beware of: entrusting a woman with a secret, 

travelling at sea, and the death of a person before writing a will. 



partition. Also here, we will discuss the issue of successions not distributed within two years from 

the date of the opening of the succession, with the economic implications imposed by the law and 

the identification of a link between the costs of such distribution, on the one hand, and the number 

of successions remaining undistributed, on the other.  

Moreover, being an important part of this monograph, the position of the creditors in the 

division should not be lost sight of, which is why we will deal with the prerogatives conferred by 

the law on them both ante and post factum, by referring to the right of creditors to challenge the 

division of the estate, their possibility of lodging an objection to such a division and, finally, their 

right to challenge the final act of division. 

Our attention will be further focused on analysing the ways of sharing property by first 

outlining the different types of assignment and then considering the need for a division of use. Of 

course, in this respect the study will focus on identifying the case law in the French and Romanian 

legal systems, with the final task of drawing up possible proposals that would embrace both the 

aspects of equity and those of effectiveness within these specific varieties of attribution. 

Also within the framework of the two legal systems chosen as a reference for the 

continental-European legal family, we will analyze from a diachronic perspective the effects 

recognized to the inheritance division, with the mention that at this point, the approach will be a 

dualistic one, as a result of the abandonment by the Romanian legislator of the declarative effect 

in favor of a concept devoid of any legal fiction, namely the constitutive effect. 

With the intention of completing the panel of our research on the division of inheritance, 

we will also provide a series of clarifications on the institution called ” libéralité-partage” created 

by the French legislator by reinventing the old ”partage d'ascendant” in order to resuscitate an 

institution which, unfortunately, risks falling into disuse in the native legal system. 

Succession in English common law requires a more generous preamble in view of the fact 

that this system of law uses a number of concepts unknown to civil law systems. To approach the 

institution of partition of estates abruptly without clarifying the concept of transfer of property in 

English law, the notion of legal estate and equity estate, the role of the personal representative 

with the consequent dispersal of property between two distinct characters, the executor or 

administrator on the one hand and the beneficiary on the other, would be an approach, if not likely 

to fail, certainly destined to confuse. 

 



In this regard, we will consider the specific concepts of property at common law, with 

particular reference to the concept of trust and its implications for inheritance, the types of jointly 

owned property, i.e. the difference between joint tenancy and tenancy in common, the specific 

concept of nominations with its two variants, pension scheme nominations and statutory 

nominations, as well as a brief approach to the institution of the hotchpot and the considerations 

that led to its repeal. 

We will look at the development of inheritance law prior to 1925 in English common law 

and the legislative reform that occurred with the passing of two important pieces of legislation, the 

Administration of Estates Act 1925 and the Law of Property Act 1925. 

As we shall see, the first question the English lawyer asks in a succession case is not "Who 

are the heirs and what are their rights?", but rather "Here are the assets left by the deceased, how 

will they be transmitted and who will take care of them?". The crucial role of the personal 

representative in the transmission of inheritance in English law will challenge the lawyer 

accustomed to the continental-European civil law system, since inheritance in French and 

Romanian law is essentially linked to the person and cannot be conceived outside the link attached 

to that person. Once we enter the realm of English law, we will see that, in reality, this personality 

is maintained by a pure fiction without the intervention of an official representative of this 

personality, as we find in common law. 

We will continue our comparative approach with brief considerations on the succession 

regime in the case of full and partial legal inheritance, as well as the ways in which testamentary 

freedom is tempered by the Provision for Family and Dependants Act 1975. 

Following the non-exhaustive but nevertheless comprehensive elaboration of the concepts 

specific to both inheritance law and property law in the legal area governed by English common 

law, we will be able to move on to the analysis of the problem of the division of inheritance. 

Such an analysis will necessarily begin with the Partition Act 1868, which is the old law 

of partition in English common law that first allowed the courts to replace the physical partition 

of co-owned land with the more convenient and practical solution of sale. We will look in turn at 

the main provisions of the Partition Act 1868, namely sections 3-5, which defined the 

circumstances in which the courts could order the partition or sale of jointly owned land at the 

request of a joint tenant or tenant in common. These three provisions differed fundamentally in 



purpose and scope, with distinct rules as to the extent of ownership that was required to bring an 

action and the factors that the court had to consider in reaching a decision.  

Our study will finally turn to the Trusts of Land and Appointment of Trustees Act 1996 

(TOLATA), a key piece of United Kingdom legislation governing the rights and obligations of co-

owners of property, which was introduced to address issues arising from co-ownership of land and 

to provide a legal framework for the resolution of disputes between co-owners, including the 

possibility of applying for an 'order for sale' by persons managing or holding certain rights in land. 

 

            RESEARCH METHOD: 

Whether we are progressive or, on the contrary, we accept the idea that history repeats 

itself, one thing is certain, legislative evolution has a habit of going back to its origins, the 

institution of inheritance division being no exception. As one of the oldest known institutions, 

along with the family, of course, it contains answers and solutions to natural questions in the basic 

aspects of humanity, including the fate of the deceased's estate. 

We have not identified at the doctrinal level a work that covers almost all the issues that 

the proposed thesis tries to address, which will lead the present monograph to be (we hope) a 

valuable contribution among the already existing works. It is true that the institution of the division 

of inheritance has been and still is the subject of many specialist works, but we have noted that, at 

least at this time, there is no study of this subject from the perspective of comparative law or, if 

there is, we do not find a work that encompasses the three reference systems proposed for research. 

The choice of the legal cultures under analysis, namely the French and Romanian systems 

for the continental-European family of law and the English system for the common law, is based, 

on the one hand, on the similarities existing between Romanian and French law as a result of the 

legal acculturation present in the former system and, on the other hand, on the much more concrete, 

pragmatic vision focused on the notion of "good" to the expense of "person", found in the English 

system. 

If, as regards the Roman-Germanic system, things are very well defined, the formal sources 

of law being categorically hierarchical9, the same cannot be said of the English common law. 

                                                
9 In the sense that in comparative continental-European private law, written law has a general and primary 

applicability, followed by customary law, legal doctrine, case law and, finally, the judge's reasoning. 



R.C. van Caenegem in Chapter III entitled "Common law and civil law: Neighbours yet 

strangers" of its full title: European Law in the Past and the Future. Unity and Diversity over Two 

Millennia10 makes a nice comparison between common law and what the famous comparatist René 

David used to call the famille romano-germanique.11  

From the carefully written lines we discover that classical Roman law shares many more 

characteristics with the common law system than with French (and Romanian) law, the former 

being developed more as a result of debates between experts, occasioned by various lawsuits, than 

by means of various doctrinal ideas or principles enshrined by the legislator.12 Thus, the common 

law system places more emphasis on the principle of the supremacy of law, with judicial 

precedents prevailing over written laws. At the same time, doctrine is seen as an underlying source 

of law, with case law carrying much more weight in the balance of justice, judges being, as 

Caenegem points out, "the oracles of law".13 

We wanted to highlight these preliminary aspects to show that regarding the common law 

system, our study will focus mainly on judicial practice, old and new, as well as the legislation in 

force, the doctrinal sources being consulted in order to establish notions or ideas. 

As far as French law is concerned, Napoleon's Code, "the veritable constitution of 

Europe”14, but also "the legal scaffolding of globalisation”15 has exerted its influence technically, 

legislatively and politically, and has been a source of legal acculturation for many countries, 

including Belgium, Luxembourg and the Netherlands (Benelux)16, the various Italian state 

formations, Poland, Spain, Egypt and, of course, Romania. 

The national legislation in its current form, with all the amendments made since the 2006 

reform in matters of succession, is supplemented by the works of French jurists, representative in 

                                                
10 R.C. van Caenegem, European Law in the Past and the Future. Unity and Diversity over Two Millennia, Cambridge 

University Press, 2001, pp. 38-51. 
11 Ibidem, p. 38. 
12 R.C. van Caenegem, op. cit., p. 39. 
13 Ibidem, p. 46. 
14 Valerius M. Ciucă, Euronomosofia, vol. I, Prolegomene la o operă în eșafodaj, Axis Academic Foundation 

Publishing House, Iași, 2012, p. 121. 
15 Ibidem, p. 121.   
16 A forced legal acculturation – under occupation. 



the field of inheritance law being Jean Carbonnier17,  Philippe Malaurie18,  P. Dupont Delestraint19, 

François Terré20, as well as the great comparatist René David21. 

Our research is guided by the method of the seven methodological steps in the organic 

hermeneutics of comparative law, a method used by all the students of the private-comparative 

doctoral school in Iasi, which involves going through a complex process of interpretation 

structured in seven steps22, as follows: 

Primum dividam 

In a first phase, the analysis of the legal text is considered through its integral presentation, 

as it appears in the current regulation, this analysis being in turn divided into two sub-phases, 

which are, respectively: a) reading, which involves the full presentation of the legal text, possibly 

interpolated, followed by: b) summa, respectively the summary of the text.23 

Secundum ponam causam 

Proper hermeneutics begins by presenting the real or imaginary case law and identifying 

the immediate link between the abstraction of the text and the conflicting legal reality.24 

Tertium historia regulae explorabo 

The third step leads us to the research of the first axis of the comparative investigation, the 

vertical one, on the historical scale of the development of the rule of law. 

The third step takes us through the historical journey of national legal systems, disavowing 

the precepts that each system enjoys an independent and completely separate development from 

                                                
17 J. Carbonnier, Droit civil, Presses Universitaires de France, Paris, 1995; J. Carbonnier, P. Catala, G. Morin, Des 

libéralités, une offre de loi, éd. Defrénois, 2003. 
18  Philippe Malaurie, Laurent Aynés, Droit des successions et des liberalités, 8 édition, LGDJ, 2018. 
19 P. Dupont Delestraint, Professeur à l’Institut de Droit appliqué, Droit civil. Contract de marriage et régimes 

matrimoniaux. Successions. Libéralites, Cinquiéme édition, Mémentos Dalloz, Ed. Dalloz, Paris, 1977. 
20 F. Terré, Y. Lequette, S. Gaudemet, Droit civil. Les successions. Les libéralités, 4-e édition Dalloz, coll. Précis 

Droit privé, 2013. 
21 René David, Traité élémentaire de droit civil comparé: introduction à l'étude des droits étrangers et à la méthode 

comparative, R. Pichon, R. Durand-Auzias, Paris, 1950. 
22 V. M. Ciucă, C. Macovei, S. Panainte (coord.), School of Organic Law, Vol. I, Junimea Publishing House, Iaşi, 

2007, p. 12-18 
23 Valerius M. CIUCĂ, The school of organic law or the school of organic hermeneutics of comparative Roman law, 

p. 42, article consulted on the website: http://hermeneia.ro/wp-content/uploads/2011/02/ciuca-nr.-4_0.pdf, on 

28.06.2022. 
24 Idem. 

http://hermeneia.ro/wp-content/uploads/2011/02/ciuca-nr.-4_0.pdf


other legal orders. On the contrary, the historical foray will reveal a mutual reception of legal 

culture but also a stimulation in the development of new legal rules and concepts designed to 

contribute to the development of the national legal system without abandoning its own traditions.25 

Quartum comparabo 

Fourthly, on the horizontal axis of the comparative work, the comparative analysis will 

include references to similar texts or texts with a similar subject in the foreign legal orders or 

systems of reference.26 

Quintum colligam 

Fifthly, we will try to investigate the rule of law under discussion, on the one hand, through 

a grammatical analysis of the text and, on the other hand, through contextualization from a 

multidisciplinary perspective, looking at the text from a historical, sociological, philosophical, 

economic and political point of view, in order to discover the extra-legal meanings of the rule. 

Sextum opponam et quaestio 

In the sixth stage I will investigate possible objections to the reasoning implied by the text 

and we will clarify the contradictions according to the dialectical method. Thesis - pro auctoritas, 

Antithesis - contra auctoritas. 

Septimum queram brocardum et de lege ferenda 

The seventh and last step of legal hermeneutics, we will investigate the justifications of the 

right sanctioned by the text in question by exposing the arguments and exceptions, including 

exceptio exceptionis causa, with the final observation of the general principles, the brocades and 

the possible proposal of lege ferenda, within the framework of the incursive-receptive analysis, 

which implies referring the text to the current legislative policy. 

                                                
25 Reinhard Zimmermann, Drept comparat și europenizarea dreptului privat, Ed. Themis Cart, Slatina, 2009, p. 71. 
26 Valerius M. Ciucă, Comparatism and organicism in the crucible of European jurisprudence. A jusnaturalist 

Uroboros on an endless colimason, paper presented at the Conference "Comparative Private Law - a new frontier", 

organized by "Agora" University of Oradea, 10-11.XI.2016, p. 5. 



The steps presented supra will not be reproduced exactly, but they will be followed so that 

during the thesis we will all make sure that each step has been covered. 

 

COMPENDIUM OF THE DOCTORAL THESIS 

We will address the main topics of the discussion by briefly exposing the topic addressed 

and will make a very brief overview of the thesis, a presentation followed by a primary analysis 

of the institution. Thus: 

The first chapter entitled "Prolegomena" contains strong elements of empirical legal 

research, aiming to treat the subject under analysis from a multidisciplinary perspective. This 

chapter is divided into four sections as follows: Section I. Concepts. Etymologies. Interpretations: 

as in any detailed analysis of a subject of law, we must start from the root to the top, in this sense, 

from the first section we have put under the magnifying glass each term used in the thesis and 

explained the possible meanings that these terms entail (e.g. partition, de cujus, vocation, etc.). 

Section II aims to analyze the institution of the inheritance partition from a Diachronic 

perspective, starting from pre-Roman law, Roman law (the origin of the current legal system), 

Byzantine law, Old French law, concluding with the historical development and evolution of the 

institution in Romanian law. At the same time, we have highlighted the essential characteristics of 

the inheritance division within the main legal systems with reference to: oriental law, Islamic law, 

continental-European law and the common law system. 

Section III is entitled: The resonance of inheritance division in anthropology, theology and 

philosophy, this section moves away from the legal sphere of a legal thesis into a world of 

metaphors, symbols and philosophical reflections. 

Finally, in the 5th Section entitled: Sociology, political science and economics, we 

investigated the possible legal sociological aspects and economic implications of the inheritance 

partition, with reference to taxation, taxes and other expenses inherent in a judicial or notarial 

partition. 

The second chapter of the thesis is entitled "Division of inheritance in French and 

autochthonous law", the reason why I have chosen to treat the two systems together is not 

accidental. It is the largest or "thickest" chapter, each section, subsection, paragraph being treated 



first from the perspective and viewpoint of French law, subsequently qualified by elements of 

Romanian law. 

Section I. Naturally begins with a section devoted to preliminary proceedings and the right 

to division. Thus, before analysing the general framework of the partition of a succession, we first 

considered it necessary to discover the rationale for such partition. The following sections are the 

pure expression of a doctrinal and jurisprudential legal research and are intended to highlight some 

theoretical issues concerning: The division initiative (Section II); Operations prior to the division 

(Section III); Division conditions (Section IV); Division effects (Section V); Abolition of the 

division (Section VI). 

The seventh section of the second chapter aims to analyze the legal development of 

”partage d'ascendant”, from the concept, conditions and effects to the causes of ineffectiveness, 

concluding with a comparative-historical overview of this institution in Romanian law. 

Also within this Chapter we have included a final section, namely Section VIII dedicated 

to possible and foreseeable procedural changes in the field of inheritance division in connection 

with artificial intelligence (AI), in an attempt to identify ways of integrating AI solutions in a 

judicial or amicable division. 

The third and final chapter deals with "Successional devolution and the division of 

inheritance into English common law" and is divided into seven sections. 

The first section of this chapter aims to provide a historical overview in order to gradually 

introduce the reader to a system of law that is essentially different from its usual register. 

Section II is reserved for brief Jurisdictional aspects, starting from the English judicial 

organisation to the notion of Probate court and the general rules on the jurisdiction of courts in 

probate matters. 

Section III is devoted to comparative considerations in matters of succession, in particular 

the primacy of testamentary transmission in the English legal system. Specific concepts of 

property, the notion of trust and its implications for inheritance and the two types of jointly owned 

property present in this system, namely joint tenancy and tenancy in common, are analysed. 

Section IV presents the legislative reform in matters of succession, i.e. the devolution of 

movable and immovable property before and after 1926, while Section V focuses on ab intestat 

succession regime. 



Section VI, entitled Administration of succession, presents in a non-exhaustive manner the 

procedure for granting representation of the succession, the regime of the estate representatives 

and the rules of administration. 

The last section, section VII, is in turn divided into two main subsections, the first 

subsection being devoted to transmission for cause of death and the second to the different ways 

of division recognised in the English legal system. 

 

CONCLUSIONS: 

Inheritance law needs no affirmation, as it is the subject of countless monographs, articles, 

studies and other specialist works, the importance of this branch of law being indisputable. In this 

thesis, the main aim of the comparative treatment of the institution of partition of inheritance in 

the context of the doctrinal study, which enjoys a luxuriant bibliography, was to identify, at a 

theoretical level, the solutions that can be applied to the problems encountered in the course of a 

partition of inheritance in native law. The well-known Professor Philippe Malaurie rightly points 

out that judicial partition, being such a complex and formalistic act, is nicknamed "the black beast 

of practitioners", and that specialist practice and the law endeavour as far as possible to avoid it in 

favour of amicable partition, which is perhaps why the French legislator has repeatedly intervened 

to facilitate partition by agreement between the parties. 

Before presenting the fruits of our study, it should be mentioned that the research initially 

led us on an interdisciplinary journey, with sociologists, anthropologists, historians and 

philosophers bringing new and unusual perspectives on these millenary legal acts. Thus, the 

science of the rules dedicated to inheritance law and, by extension, to the division of inheritance 

would have been incomplete without the invaluable contribution of other equally complex 

disciplines, such as theology, sociology, anthropology, etc., which are essentially captured in the 

chapter dedicated to the Prolegomena. 

That being said, the first axis of comparative research starts from an etymological analysis 

of the main terms used in the thesis, in an attempt to explain the basic notions through an extensive 

analysis, and not contextual, strict and limiting. The acquisition of concepts specific to inheritance 

law prepares a fertile ground for the second step, the diachronic study, the presentation of the 

historical evolution of the inheritance division cannot be omitted, this being the central pillar of 

any study of law. 



The Roman adage communio est mater rixarum best illustrates the Roman hostility towards 

individual property, the individual being among others the enemy of a good administration of the 

jointly owned thing.27 As early as the Law of the XII Tablets, the actio familiae herciscundae 

(inheritance partition action aimed at dividing the inheritance) was enshrined, the initiation of 

which led to what we still know today as the judicium duplex, in which case each of the co-

defendants was both plaintiff and defendant at the same time, with the proviso that the end of this 

action could lead to the "condemnation" of the plaintiff. 

The historical breviary takes us further into the realm of old French law, the diametrically 

opposed solutions offered by the droit écrit in the southern provinces and the droit coutumier in 

the northern provinces being a consequence of the influences that intervened in these regions. 

While in the northern provinces, in order to preserve and increase the wealth of noble families, the 

right of primogeniture and the privilege of masculinity were created, the two being considered the 

easiest means of preserving the glory of the family, the law of succession applicable to the southern 

provinces was not based on the power given by the preservation of wealth within the confines of 

the family, but on the presumed affection of the deceased for his heirs. 

Napoleon Bonaparte's adoption in 1804 of the French Civil Code, which is unequivocally 

"the most acculturated legal work in the world”28, leaves in the shadow of history the family's 

reputation, in whose tradition inheritance was preserved even after death by recognising the role 

of the "dead hand" of the successors of the deceased's legal personality, and witnesses the birth of 

a new era in which the basic family is overshadowed by the rebirth of the power of the individual. 

As we have constantly noticed during the work, the celebration of the bicentenary of the 

French Civil Code, in 2004, stimulated the re-evaluation of its provisions, the year 2006 bringing 

with it important reforms of the French succession law, based on previous proposals and which 

led to the amendment of more than 200 articles of the Civil Code. 

The institution of division, or rather sharing, as it was regulated in the old Romanian laws, 

is dealt with in both the Caragea Code and the Calimach Code. The division of inheritance is 

detailed in these two codes in an essentially different manner. In the Caragea Code, the division is 

briefly regulated in Chap. XIII, Part III, the Calimach Code gives a special place to the division of 

                                                
27 N. Titulescu, Division of inheritances, Vol. III, Leon Alcalay Bookshop Publishing House, București, 1907, p. 11. 
28 V. M. Ciucă, Euronomosophy: a philosophical journey through European law: lessons, University of ,,Alexandru 

Ioan Cuza” Publishing House, 2019, p. 159. 



inheritance in Articles 1073-1100, while the division in general is regulated separately in 48 

articles, i.e. from Article 1101 to Article 1149. 

In Cuza's Civil Code or the Civil Code of 1864, division as a way of terminating co-

ownership was regulated in Chapter VI, entitled "On division and reports", division being 

regulated, according to the old Civil Code, in Articles 728-799, in conjunction with the provisions 

of Law no. 603/1943 on the acceleration of trials and simplification of judicial divisions29, which 

was only briefly in force and was repealed by Law No. 18 of 12 February 1948 (Art. 4) with the 

republication of the Code of Civil Procedure. 

The anthropological study reveals the close connection between the conversion of 

collective property into private family ownership and the mechanism of the transmission of goods 

by succession, while sociologists recall that the function of the family is to maintain a certain social 

state, giving the next generation the means to continue the living conditions of the previous one, 

to enjoy its privileges and to perpetuate social inequality. Two concepts of inheritance law 

highlight the memorial function of certain assets: the notion of family memories and the concept 

of the family home. Along these lines, sociologists point out that the way in which family property 

is divided up during the liquidation of the succession enables heirs to recover part of their past.30 

Along the same lines, some authors argue that partition of property in kind seems naturally to be 

the most appropriate way to liquidate the inheritance, while respecting the family nature of the 

property.31 

From an economic point of view, in countries such as those governed by the common law 

system, young people do not entrust their future to the estate left to them by their parents, as 

testamentary freedom is a sufficiently powerful legal means of „forcing” them to seek various 

means of subsistence. In legal systems which recognise a relaxation of testamentary freedom and 

enshrine an inheritance reserve or a forced share of the estate, inheritance is still a primary means 

of acquiring property. 

                                                
29 D. Macovei, op. cit., p. 241. 
30 Évelyne Favart, La transmission familiale: s'approprier le passé familial entre frères et sœurs, Pensée plurielle 

2006/1 (nr. 11), p. 83, article available at the web address https://www.cairn.info/revue-pensee-plurielle-2006-1-page-

83.htm, accessed on 01.10.2023. 
31 Emmanuel Putman, Jean-Philippe Agresti, Caroline Siffrein-Blanc, Le droit patrimonial - Miroir des mutations 

familiales, Presses universitaires d'Aix-Marseille, 2012, p. 95. 
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In inheritance law, which is closely linked to two other branches of law, namely family law 

and property law, there is a well-established connection between the relationships created between 

people and for people as a result of the devolution of inheritance and the laws they have adopted. 

However, the dependence on law thus mentioned is neither immediate nor complete, since new 

ideas travel a long way in people's minds before they penetrate the law. In order to avoid new 

legislation, by using old concepts and categories, tending to resurrect models long abandoned in 

the past, we thought it would be useful to highlight current solutions to contemporary problems by 

treating the subject of this thesis successively in French, English and contemporary Romanian law. 

Thus, in the second chapter of the thesis, the comparative study has devoted its attention 

mainly to the regulation of the division of inheritance in the French legal space, frequently 

augmented with mentions of the existence of convergent or divergent rules in Romanian law. 

French regulation is, without a doubt, particularly extensive, in an attempt to always be one step 

ahead of new social, but above all economic, realities in a society that is experiencing accelerated 

dynamics. The French Civil Code was indeed the legislative matrix of many other codes, including 

the Romanian Civil Code, although the almost perfect synchronisation between Romanian and 

French law was disrupted by the many reforms culminating in the legislative reform on inheritance 

and gifts brought about by Law 2006-728 of 23rd June 2006. 

French inheritance law until the reform brought in with the 2006 law was based on equality 

in kind between heirs, and the rules on partition were particularly rigid, leaving the judge no room 

for discretion. In 2006, French law introduced radical changes to partition, reflecting the growing 

interest in the economic utility of partition, with the legislator profoundly modifying the two 

traditional principles: the principle of the precariousness of co-ownership and the principle of 

equality in kind of the lots. 

Judicial practice, and in particular the French notarial profession, has called for a change 

in the regulation of notarial inheritance procedure in matters of partition, and the new legislation 

has created a framework whereby judicial partition can almost always be avoided when there is 

agreement on how the division should be carried out. 

Moreover, the notary has acquired a central role in this act, since two distinct ways of 

resolving requests for sharing have been outlined, depending on the complexity of the operations 

to be carried out, meaning one makes it possible to resort to a notary, and the other, on the contrary, 



it depends essentially on him and the committee of a judge in charge of his assistance and 

supervision. 

Understanding the difficulties encountered in practice with regard to the distribution of the 

estate when the heirs include persons who do not wish to participate out of ill-will or negligence, 

the French legislator has also resolved this issue by providing that, in the absence of a 

representative chosen by the heir who obstructs the succession procedure, the court is authorised 

to appoint such a representative. 

The dejudicialization of partition has led to a simplification of the law in the French legal 

system, and during the course of the research we observed a somewhat more complete regulation 

of the institution of partition, unlike in Romanian law. 

The hermeneutical study of the provisions of the French Civil Code has also presented us 

with another approach that is beneficial to heirs, by establishing a method of partition that is based 

not on equality in kind but on the special allocation of property, namely preferential allocation. By 

definition, preferential allocation breaks equality in kind by removing the property in question 

from the usual rules on subdivision, without in any way compromising equality in value, this 

allocation being driven more by economic or family reasons, and is possible in respect of 

agricultural, commercial, industrial, craft or liberal enterprises, as well as in the case of premises 

used for housing or business premises.  

We believe that the French model should remain a benchmark for Romanian law, the 

regulation of an alternative variant of subdivision in the sense recognized by the French legislator 

by enshrining the preferential allocation being of real interest, perpetual augmentation of the 

institution with decisions of the French Court of Cassation pronounced with the application of this 

type of allocation, representing a confirmation of its practical usefulness. 

In contrast to the above, the abandonment of the French model with regard to the effects 

of division is a special feature of the Romanian legal system, the abandonment of the declaratory 

effect in favour of the constitutive effect being a wise decision of our legislator. The choice took 

into account the fact that the existence of a state of indivision in which the heirs find themselves 

from the date of the opening of the succession until the date of the partition cannot be entirely 

ignored, and explaining this intermediate state by means of a legal fiction, as is attempted by the 

declaratory effect, does not seem to be a good example. 



Another point of divergence that we have noted in our research is the possibility recognized 

by French law to obtain the rebalancing of a partition already carried out in the hypothesis where 

it is discovered that a co-heir has been omitted, unlike Romanian law, where in such a hypothesis 

the sanction is simply the nullity of the partition. As a consequence of this antinomic approach, 

French law has created a special action, called "action en complément de part", which involves, in 

summary, the possibility of obtaining "a supplement to the share of the estate". 

With regard to the institution of division by the ascendant, we have once again found 

significant differences between the two systems, given that the French legislator has broadened 

the scope of the institution by authorising gifts and testamentary partition in all hereditary 

relationships, and not only in relationships between ascendants and descendants, the change in 

terminology from "partage d’ascendant" to "libéralité-partage" actually reflecting considerable 

developments in inheritance matters. 

We believe that in order to restore its brilliance, the institution of "partage d’ascendant", as 

it is regulated in our law, should be strengthened by taking into account the landmarks considered 

by the French legislator. 

With some differences of nuance, the regulation of the scope of the persons who may 

request division, the property subject to division, the maintenance of indivisibility, the cases of 

dissolution of division are similar in the two legal systems. 

In the third chapter of the thesis, the comparative approach shifted its attention to the 

English common-law system of law, a system which by its tradition is distinguished by the 

flexibility of its codifications and the fruitfulness of its jurisprudence, which allows the judge's 

reason to benefit from a wide space of affirmation. 

Unlike in continental-European law, the common law does not allow for the classical 

taxonomy of ownership found in French or Romanian law, which is why, before addressing the 

issue of the right to partition, further clarification of the specific concepts of ownership in English 

law was necessary. For a French or Romanian jurist, the fact that legal property (legal estate) 

coexists with equity property (equity estate) is a matter that both contradicts and incites, the 

dichotomy of title recognised by common law being difficult to understand. Similarly, the two 

ways of acquiring co-ownership either as a joint tenant or as a tenant in common are once again 

quite difficult to appropriate, but without which further study could not proceed. 



The mechanism of inheritance transmission in the common law has involved ab initio the 

elucidation of the concept of inheritance devolution in English law, given that this law, which 

considers property ut singuli in its particular diversity, only considers its pure and simple 

transmission in the two stages of settling a succession. Thus, in the first phase of the transfer of 

assets to the personal representative, which English law also qualifies as a devolution, but in a 

completely different sense from that which this word has in the French or Romanian conception, 

and in the second phase of the distribution of the net proceeds of the assets to the beneficiaries, 

these two successive transfers are carried out in the same way. 

The fact that the presence of beneficiaries is reduced only to the last stage of the 

transmission confirms the idea that division is not an important part of the English inheritance law 

system, as many of the problems arising at this stage of the inheritance debate in French or 

Romanian law are resolved in the common law system by the personal representative appointed to 

administer the estate until these beneficiaries appear on the scene. This is perhaps also the reason 

why the regulation of the action for exit from undivided ownership is found neither in the 

Administration of Estates Act 1925 or the Inheritance and Trustees' Powers Act 2014, nor in the 

Law of Property Act 1925, but in the Trusts of Land and Appointment of Trustees Act 1996, a law 

which lays down the conditions for bringing an action for an order for the sale of jointly owned 

land, as well as the criteria which the court should take into account. 
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