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Argument

Creativitatea, trasaturd definitorie a fiintei umane, a contribuit determinant la progresul
civilizatiei, din cele mai vechi timpuri, de la comunitatile de vanatori-culegatori, trecand prin
revolutia agricold si prin cea industriald, pana la societatea contemporana.

Roadele activitdtilor creative se pot concretiza intr-o multitudine de forme, intr-o enumerare
a celor mai frecvente forme includem operele de creatie intelectuald, inventiile, modelele de
utilitate, desenele si modelele industriale, marcile, indicatiile geografice, know-how-ul. Aceste
forme de expresie au consolidat patrimoniul cultural universal si au contribuit semnificativ la
dezvoltarea unor domenii (industrial, tehnologic, medical etc.).

Rezultatele activitatilor creative beneficiaza de diferite cadre de protectie juridica, national,
unional si international, atdt pe dimensiune patrimoniald, cat si pe dimensiune nepatrimoniala.
Mecanismele specifice de protectie sunt reunite in prezent sub cupola drepturilor de proprietate
intelectuala.

Dimensiunea patrimoniald a drepturilor de proprietate intelectuala este tradusa in
posibilitatea recunoscuta autorilor, dar si titularilor de drepturi (terte persoane care au dobandit
drepturi asupra obiectului protejat prin mecanismele specifice), de a valorifica roadele efortului
creator si de a obtine astfel venituri.

Tema cercetarii noastre este reprezentatd de impozitarea veniturilor obtinute din exploatarea
drepturilor de proprietate intelectuald, demersul stiintific fiind fundamentat pe ideea ca exploatarea
rezultatelor activitatilor creative genereaza, in mod firesc, venituri impozabile.

Valorificarea activitdtilor creative poate genera venituri substantiale, formulele prin care
rezultatele acestor activitati pot fi valorificate fiind diverse si complexe. Treptat, realitatea artistului
care traieste si creaza la limita subzistentei a fost Inlocuita cu a celui care obtine venituri generoase
ca urmare a activitatilor sale.

Ipoteza desfasurarii unor activitati creative generatoare de venituri face aplicabile institutii
specifice dreptului public (drept fiscal, drept financiar), dar si institutii specifice dreptului privat
(dreptul proprietatii intelectuale, drept civil - teoria generala a contractului).

Complexitatea raporturilor juridice in cadrul caror pot fi valorificate rezultatele efortului
creator justificd analiza riguroasa a regimului fiscal aplicabil veniturilor obtinute astfel, atat in ceea
ce priveste persoana fizicd, cat si In ceea ce priveste persoana juridica.

Rezultatele activitdtilor creative au aplicabilitate intr-o arie largd de domenii (cultural,

industrial, economic, tehnologic etc.), acestea se materializeaza in produse sau servicii cdrora le este
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recunoscuta si o valoare economicd, valoare concretizata in veniturile pe care titularii drepturilor de
proprietate intelectuala le pot obtine. Rezultatele activitatilor creative pot fi exploatate in diferite
scenarii de lucru, atat de persoanele care au desfasurat acele activitati creative, autorii, cat si de terte
persoane cu acordul acestora, In ambele ipoteze veniturile obtinute fiind venituri impozabile. Mai
mult decat atat, prin raportare la contextul in care este desfasuratd activitatea creativa pot fi
incidente reguli de impozitare diferite, nu doar cele cuprinse in Codul fiscal in capitolul destinat
impozitului pe venituri din drepturi de proprietate intelectuala.

Necesitatea unui astfel de demers de cercetare este tradusa si in absenta unei abordari
monografice a temei referitoare la impozitarea veniturilor obtinute din exploatarea drepturilor de
proprietate intelectuald. Astfel, am considerat necesara o abordare completd si complexa a tuturor
elementelor relevante In contextul temei, identificarea, delimitarea si analizarea din multiple
perspective a aspectelor referitoare la: cadrul juridic de protectie a dimensiunii patrimoniale a
activitatilor creative; instrumentele juridice prin care pot fi valorificate rezultatele activitatilor
creative; ipotezele si formulele de lucru 1n care pot fi obtinute venituri din valorificarea activitatilor
creative; obligatiile fiscale, atat pe laturd patrimoniald, cat si pe laturd nepatrimoniald, ce revin
persoanelor care obtin astfel de venituri; impactul formulei de lucru aleasd in ceea ce priveste
impozitarea; cand, cum si ce obiecte ale drepturilor de proprietate intelectuald pot fi exploatate de
persoane juridice si care sunt regulile de impozitare aplicabile veniturilor astfel obtinute; elemente
de drept unional si international relevante; implicatiile fiscale ale gestiunii colective a drepturilor de
autor.

Absenta unui demers de cercetare anterior care sd abordeze monografic tema referitoare la
impozitarea veniturilor obtinute din exploatarea drepturilor de proprietate intelectuald confera temei
propuse caracter de noutate.

Cercetarea noastrda are doud coordonate principale, pe de o parte activitatile creative pot fi
desfasurate in diferite forme si pot avea o multitudine de rezultate (opere de creatie intelectuald,
inventii, marci, indicatii geografice, know-how, desene si modele industriale etc.), toate fiind
protejate prin mecanismele specifice drepturilor de proprietate intelectuala, fara a prezenta relevanta
pentru recunoasterea protectiei juridice aspecte precum existenta sau inexistenta unui cadru formal
in care acea activitate a fost desfasurata, daca persoana care a desfasurat activitatea creativa are sau
nu capacitate deplind de exercitiu, daca are calitatea de rezident, sau, dupa caz, de nerezident,
frecventa actelor de creatie. Pe de alta parte, in plan fiscal, aspectele referitoare la existenta sau
inexistenta unui cadru formal de desfasurare a activitatilor creative, frecventa actelor de creatie,

calitatea de rezident sau, dupd caz, de nerezident a celui care desfasoarad activitdtile creative sau
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exploateaza drepturile de proprietate intelectuald, daca persoana care desfdsoara aceste activitati
este lipsita de capacitate de exercitiu, are capacitate de exercitiu restransd sau capacitate de exercitiu
deplina sunt relevante pentru impozitarea veniturilor astfel obtinute.

Astfel, am delimitat aspectele referitoare la valorificarea activitdtilor creative in paradigma
diferentelor dintre formulele de lucru, modalitétile si conditiile in care sunt impuse veniturile
obtinute de persoanele fizice si cele in care sunt impuse veniturile obtinute de persoanele juridice.

Impunerea veniturilor obtinute din valorificarea drepturilor de proprietate intelectuald se
realizeazd in cadrul national, In baza dispozitiilor legii, dar cu implicatii si la nivel european si
supranational, nuante reliefate in cuprinsul studiului nostru.

Totodata, am structurat rezultatele cercetdrii in cheia diferentelor existente in planul
impozitarii intre persoana fizicd si persoana juridicd, abordare pe care o considerdam adecvatd in
raport cu anumite aspecte specifice drepturilor de proprietate intelectuala si formelor de exploatare
a acestora. Astfel, atributul creatiei este recunoscut in plan normativ doar persoanelor fizice,
persoanele juridice pot exploata drepturi de proprietate intelectualda doar de manierd derivata, daca
prerogativele patrimoniale le-au fost transmise in prealabil de catre persoana fizicd. De asemenea,
legiuitorul fiscal a reglementat in cazul persoanei fizice reguli distincte de impozitare pentru diferite
categorii de venituri, una dintre aceste categorii de venituri fiind reprezentata de veniturile obtinute
din exploatarea drepturilor de proprietate intelectuala, in timp ce 1n cazul persoanei juridice toate
veniturile sunt supuse impunerii potrivit acelorasi reguli, iar sursa venitului nu atrage reguli diferite
de impozitare.

Delimitam notiunile de impozitare si impunere, notiuni utilizate in cuprinsul cercetarii
noastre. Conform DEX, a impozita reprezintd ,,a supune unui impozit, a impune”, a impune
reprezintd ,,a supune pe cineva la plata unui impozit’, impozitare reprezintd ,actiunea de a
impozita”, iar impunere reprezintd ,,operatie fiscala care consta in stabilirea persoanei, a
termenului §i a sumei ce urmeaza sa fie platita statului ca impozit’. Observam astfel o relatie de
sinonime intre cele doud notiuni. In cheie fiscala, definitiile notiunilor de impunere si impozitare
comportd anumite nuante, ambele fac trimitere la sarcini fiscale care greveaza un anumit venit,
termenul impunere are un sens mai larg facand trimitere la a spune un anumit venit sarcinilor fiscale
prevazute de legislatia in vigoare, respectiv impozite, taxe, contributii, iar termenul impozitare are
un sens mai restrans, referindu-se la sarcinile fiscale de tipul impozitelor care greveaza un anumit
venit. In cercetarea noastra utilizim ambele notiuni, in optica celor doud sensuri prezentate anterior.

Totodata, delimitaim conceptele de valorificare si exploatare, conform DEX notiunea de

valorificare reprezinta ,,a pune in valoare, a face sa primeasca o anumita valoare, a scoate in
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evidenta valoarea unui lucru” iar cea de exploatare reprezintd ,,a folosi, a pune in valoare o
resursd, a extrage o substanta utila, un material folositor etc. in vederea realizarii unor obiective
economice”. Astfel, utilizam cele doua concepte intr-o relatie de sinonimie cu referire la punerea in
valoare a unui obiect protejat prin mecanismele drepturilor de proprietate intelectuala.

De asemenea, delimitdm notiunile de activitati creative si rezultate ale activitatilor creative,
activitatile creative sunt activitati de creatie care se pot sau nu, dupd caz, materializa in rezultate,
intelegem prin rezultate ale activitatilor creative obiecte protejate prin mecanismele specifice:
opere de creatie intelectuald, marci, indicatii geografice, inventii, modele de utilitate, desene si
modele industriale, know-how etc.

In cadrul demersului nostru de cercetare, pentru a analiza intr-o manierd coerentd si
exhaustivd aspectele privind impozitarea veniturilor obtinute din exploatarea drepturilor de
proprietate intelectuala, am utilizat o serie de metode de cercetare, normativa, jurisprudentiala,
doctrinard si istorica. Cercetarea normativd ne-a permis identificarea si delimitarea cadrului
legislativ aplicabil, atat in ceea ce priveste protectia juridica a activitatilor creative, cat si in ceea ce
priveste impunerea veniturilor obtinute din valorificarea acestor activitati. Pe calea cercetarii
jurisprudentiale am analizat o serie de repere jurisprudentiale nationale si unionale pentru a delimita
interpretarea unor notiuni specifice, relevante in contextul temei de cercetare. Prin intermediul
cercetdrii doctrinare am subliniat punctele convergente si punctele divergente din doctrina juridica
in ceea ce priveste interpretarea dispozitiilor normative si solutiile propuse in absenta unor norme

de reglementare.

Rezultatele cercetarii

Rezultatele cercetdrii noastre sunt structurate in patru capitole, intr-un prim capitol am
cuprins o descriere a roadelor activitatilor creative, delimitand notiunile specifice, in cel de-al doilea
capitol am abordat formele de impunere a veniturilor obtinute din valorificarea activitatilor creative
de citre persoana fizica. In cel de-al treilea capitol am analizat aspectele referitoare la impunerea
veniturilor obtinute din exploatarea drepturilor de proprietate intelectuala de catre persoanele
juridice, iar 1n cel de-al patrulea capitol am abordat institutii care privesc deopotriva persoana fizica
si persoana juridicd, respectiv impozitul pe spectacole, gestiunea colectiva a drepturilor de autor si a
drepturilor conexe dreptului de autor, elemente de drept unional si elemente de drept international

relevante.



In primul capitol am abordat aspectele referitoare la dimensiunea patrimoniala a activitatilor
creative, structurAnd rezultatele cercetdrii in trei sectiuni. In prima sectiune am analizat
mecanismele prin care este asigurata protectia juridica a activitatilor creative si care sunt subiectele
protectiei juridice, In cea de-a doua sectiune am analizat instrumentele juridice pe care titularii
drepturilor de proprietate intelectuala le au la dispozitie pentru a valorifica rezultatele activitatilor
creative, iar in cea de-a treia sectiune am delimitat o serie de concepte specifice dreptului fiscal
subliniind particularititile pe care acestea le prezintd atunci cdnd sunt obtinute venituri din
exploatarea drepturilor de proprietate intelectuala.

Din rezultatele cercetarii noastre cuprinse in primul capitol, subliniem faptul ca
mecanismele de protectie a rezultatelor activitatilor creative au fost reunite sub cupola drepturilor
de proprietate intelectuald, institutie care in mod traditional este divizatd in drepturi de autor si
drepturi conexe drepturilor de autor, prin intermediul cdrora sunt protejate operele de creatie
intelectuald si drepturi de proprietate industriala, institutie care reuneste mecanismele de protectie a
marcilor, indicatiilor geografice, inventiilor, modelelor de utilitate, desenelor si modelelor
industriale, know-how-ului. Operele de creatie intelectuala si obiectele drepturilor de proprietate
industriald beneficiazd de protectie juridicd, atdt pe laturd nepatrimoniald, cat si pe laturd
patrimoniald. Din dispozitiile normative analizate am observat cd legiuitorul recunoaste protectia pe
laturd patrimoniald limitat in timp (70 de ani de la decesul autorului pentru operele de creatie
intelectuald, 20 de ani in cazul brevetului de inventie, 25 de ani in cazul desenelor si modelelor
industriale etc.). Acest aspect prezinta relevanta deosebita in contextul demersului nostru, dupa
expirarea acestei durate obiectul protejat poate fi exploatat de terte persoane si acestea sa obtina
venituri impozabile fard acordul titularului drepturilor de proprietate intelectuald. O persoana
juridica ar putea exploata o operd de creatie intelectuald sau o inventie fara a pune in discutie
transmiterea prealabild a prerogativelor specifice.

Totodatd, din rezultatele cercetdrii cuprinse in primul capitol surprindem faptul ca sunt
subiecte ale protectiei juridice atat persoanele fizice, cét si persoanele juridice, persoanele fizice din
perspectiva desfasurdrii unor activitati creative si mai apoi a valorificarii roadelor acestor activitati,
persoanele juridice doar din perspectiva exploatarii drepturilor de proprietate intelectuala, fara a le
fi recunoscut atributul creatiei. Persoana fizica poate desfasura activitati creative inclusiv in ipoteza
in care nu are capacitate de exercitiu sau are capacitate de exercitiu restransa. In acest sens, am
delimitat desfasurarea activitatilor creative de valorificarea rezultatelor si impunerea veniturilor
obtinute. Activitatile creative pot fi desfasurate independent de dobandirea capacitatii de exercitiu,

inclusiv de persoane lipsite de capacitate de exercitiu sau cu capacitate de exercitiu restransd, dar
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valorificarea rezultatelor si impozitarea veniturilor obtinute din aceasta trebuie corelate cu
dispozitiile referitoare la capacitate deplina de exercitiu. Pentru a incheia acte juridice prin care sa
valorifice rezultatele activitatilor creative, persoana fizica trebuie sd aibd capacitate deplina de
exercitiu, in sens contrar, poate incheia astfel de acte doar prin intermediul sau cu Incuviintarea
reprezentantului legal. In aceeasi cheie, in raporturile de drept fiscal care vizeaza impunerea
veniturilor obtinute din activitati creative de catre persoana lipsitd de capacitate de exercitiu sau
care are capacitate de exercitiu restransa vor fi aplicate regulile referitoare reprezentarea fiscala.

Operele de creatie intelectuala beneficiaza de protectie juridica prin institutia drepturilor de
autor in absenta unei proceduri de inregistrare, de la momentul creatiei, spre deosebire de obiectele
care sunt reunite sub institutia drepturilor de proprietate industriald, acestea din urma beneficiaza de
protectie doar ca efect al parcurgerii cu succes a procedurii de inregistrare.

Din rezultatele cercetarii noastre retinem faptul cd titularii de drepturi pot utiliza diferite
instrumente juridice prin care isi pot valorifica prerogativele patrimoniale. Titularii dreptului de
autor pot exploata prerogativele specifice prin instrumente care au la baza mecanisme contractuale,
contractul de cesiune, contractul de editare, contractul de comanda, contractul de reprezentare
teatrald si de executie muzicald, contractul de inchiriere, contractul de adaptare audiovizuala,
contractul individual de munca, dar si prin instrumente care au la baza mecanisme legale, dreptul de
suitd si gestiunea colectivd a drepturilor de autor. Titularii drepturilor de proprietate industriala isi
pot valorifica prerogativele patrimoniale prin instrumente consensuale supuse in ceea ce priveste
conditiile de fond si de forma regulilor prevazute de dreptul comun, contractul de cesiune,
contractul de licentd, contractul individual de munca, cu o ipotezd particulara in cazul licentei
obligatorii care imbind mecanisme consensuale si mecanisme legale deopotriva.

Totodata, n ceea ce priveste veniturile obtinute din exploatarea unor drepturi de proprietate
intelectuald calitatea de contribuabil revine persoanei care obtine aceste venituri, fie persoanei fizice
ce a desfasurat activitatea creativa (autorul operei de creatie intelectuald, inventatorul, autorul
desenului sau modelului etc.), fie unei terte persoane, fizica sau juridica, ce a dobandit in prealabil
dreptul de a exercita prerogativele patrimoniale de la autor. In acest sens, subliniem faptul ci in
ecuatia exploatdrii unui obiect protejat prin mecanismele specifice drepturilor de proprietate
intelectuald pot obtine venituri mai multe persoane, fiecare avand calitatea de contribuabil pentru
venitul obtinut, inclusiv cu aplicarea unor formule de impozitare diferite pentru fiecare in parte. Cu
titlu exemplificativ, din cercetarea noastrd, autorul unei inventii transmite printr-un contract de
cesiune unei persoane juridice dreptul de a obtine un titlu de protectie juridica, brevetul de inventie,

autorul inventiei va avea calitatea de contribuabil in raport de venitul pe care 1-a obtinut in temeiul
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contractului de cesiune, iar persoana juridica va avea calitatea de contribuabil pentru venitul pe care
il obtine din exploatarea brevetului de inventie. Autorul inventie va fi contribuabil in sfera
impozitului pe venituri din drepturi de proprietate intelectuald, iar persoana juridica va fi
contribuabil in sfera impozitului pe profit sau a impozitului pe venitul microintreprinderilor.

De asemenea, Tn materia veniturilor obtinute din valorificarea activitatilor creative, faptul
juridic generator al impunerii este reprezentat de obtinerea unui venit din exploatarea unui obiect
protejat prin mecanismele specifice, fard a prezenta relevantd sub aspectul calificarii venitului ca
fiind unul impozabil natura juridica a instrumentului folosit.

Am cuprins in cercetarea noastrd si o analizd a notiunii de redevente, concluzionand ca
veniturile din exploatarea drepturilor de proprietate intelectuald sunt redevente, dar notiunea de
redevente este mai cuprinzatoare decat cea de venituri din exploatarea drepturilor de proprietate
intelectuala, cuprinzand si alte categorii de venituri.

In cel de-al doilea capitol am delimitat ipotezele si formulele de lucru privind impunerea
veniturilor obtinute din valorificarea drepturilor de proprietate intelectuald de catre persoana fizica,
structurand rezultatele cercetarii In sapte sectiuni sub forma unor raspunsuri la intrebarile de ce?
cine? cand? cat si cum?.

Din rezultatele cercetdrii cuprinse in al doilea capitol retinem faptul cd atat persoanelor
fizice le revine obligatia de a contribui la mecanismele de formare a veniturilor publice prin plata
unor impozite, taxe si contributii, obligatie stabilitd prin dispozitii constitutionale. Ipotezele in care
sunt datorate impozitele, taxele si contributiile, precum si cuantumul acestora sunt expres
reglementate de legiuitorul fiscal.

Persoanelor fizice le revine obligatia de achita impozite, taxe si contributii atunci cand
realizeaza venituri din exploatarea unor drepturi de proprietate intelectuald, fiind aplicabile, dupa
caz, regulile specifice impozitului pe venituri din drepturi de proprietate intelectuala, impozitului pe
venituri din salarii sau asimilate salariilor si impozitului pe venituri din activitdti independente.
Astfel, subliniem faptul ca in ceea ce priveste aplicarea regulilor de impunere este prioritizatd forma
de organizare in cadrul careia este obtinut venitul respectiv si nu natura acestuia de venit din
exploatarea drepturilor de proprietate intelectuald. Cu titlu exemplificativ, pentru a impune un venit
obtinut de un actor in temeiul unui contract individual de munca incheiat cu o institutie de
spectacole vor fi aplicate regulile referitoare la impozitul pe venituri din salarii sau asimilate
salariilor si nu cele referitoare la impozitul pe venituri din drepturi de proprietate intelectuala, chiar
daci venitul este obtinut ca urmare a desfasurarii unor activititi creative. in aceeasi cheie, daca un

sculptor 1si organizeaza activitatea ca intreprindere individuala conform dispozitiilor O.U.G. nr.
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44/2008 si comercializeazd in acest context sculpturile pe care le realizeaza, pentru veniturile
obtinute vor fi aplicabile regulile referitoare la impozitul pe venituri din activitati independente si
nu cele referitoare la impozitul pe venituri din drepturi de proprietate intelectuala, chiar daca venitul
este obtinut ca urmare a desfasurarii unor activitati creative.

Astfel, persoana fizica poate alege forma de organizare care corespunde cel mai vine
nevoilor si intereselor sale, dar nu si formula de impunere aplicabila, pentru venitul obtinut se vor
aplica regulile de impunere reglementate de legiuitorul fiscal pentru respectivd forma de organizare,
activitate dependentd sau activitate independentd. Mai mult decét atat, optiunea titularului dreptului
de proprietate intelectualda de a-si organiza activitatea In formula care corespunde cel mai bine
intereselor sale este limitatd la indeplinirea conditiilor prevazute de legiuitor pentru a putea
desfasura activitate creativda in acea manierd. Am cuprins in studiul nostru aceste limite si
conditionari; redam, cu titlu exemplificativ, faptul ca un minor cu varsta sub 15 ani nu ar putea
desfasura activitate creativd In baza unui contract individual de munca, o persoand care nu are
capacitate deplind de exercitiu nu ar putea desfasura activitatea creativa autorizandu-se ca persoana
fizica autorizatd sau intreprindere individuala.

In ceea ce priveste impunerea veniturilor obtinute din exploatarea drepturilor de proprietate
intelectuald de catre persoana fizicd, calitatea de contribuabil ii revine persoanei care realizeaza
aceste venituri. Fard a influenta calitatea de contribuabil, impunerea veniturilor se particularizeaza
prin raportare la elemente precum cadrul de desfasurare a activitatii, indeplinirea conditiilor de
rezidentd, indeplinirea conditiilor referitoare la capacitatea deplind de exercitiu. In acest sens,
retinem ca prin raportare la cadrul de desfasurare al activitatii vor fi aplicabile regulile referitoare la
impozitul pe venituri din salarii sau asimilate salariilor, impozitul pe venituri din drepturi de
raportare la indeplinirea conditiilor de rezidenta vor fi aplicabile regulile prevazute in Titlul IV Cod
fiscal (Impozitul pe venit) sau cele prevazute in Titlul VI (Impozitul pe veniturile obtinute din
Romania de nerezidenti si impozitul pe reprezentantele firmelor strdine infiintate Tn Romaénia).
Obligatiile de natura fiscala vor fi Indeplinite personal, prin reprezentant legal sau cu incuviintarea
reprezentantului legal, raportat la capacitatea de exercitiu a persoanei care desfdsoara efortul
creator.

Totodata, din rezultatele demersului nostru cuprinse in cel de-al doilea capitol, subliniem
faptul cd persoana fizica datoreazd impozit pe veniturile obtinute din exploatarea unor drepturi de
proprietate intelectuald de fiecare datd cand realizeazd un venit din valorificarea activitatilor

creative, fapt ce echivaleaza in registru fiscal cu fapt juridic generator al impunerii. Am identificat
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in cercetarea noastra o serie de ipoteze in care venitul obtinut din valorificarea drepturilor de
proprietate intelectualda nu este supus impozitarii, respectiv atunci cand este un venit rezultat din
activitatea de cercetare-dezvoltare si inovare, obtinut In contextul unei activitati dependente; cand
este un venit obtinut cu titlu de despagubiri pentru prejudiciul suferit prin incélcarea drepturilor de
proprietate intelectuald; atunci cand este obtinut de persoane cu handicap grav sau accentuat.

De asemenea, retinem faptul cd legiuitorul fiscal a reglementat o cotd unicd de impozit de
10%, cotd aplicabild venitului net corespunzator fiecarei categorii de venit pentru care a fost
stabilita obligativitatea platii impozitului pe venit. Astfel, atat in ipoteza unei activitati dependente,
cat si in ipoteza unei activititi independente, cota de impozit este aceeasi. In cazul veniturilor
obtinute ca urmare a desfasurdrii activitatii In context independent existd trei sub-sisteme de
determinare a venitului net ce pot genera diferente In dinamica optimizarii fiscale, real, forfetar si
mixt. In acelasi timp, persoanelor care au obtinut venituri din exploatarea drepturilor de proprietate
intelectuald le revine obligatia de a achita si contributii sociale, cotele de contributie sunt de 25% in
cazul contributiei de asigurdri sociale de stat (pensii) si 10% 1In cazul contributiei de asigurdri
sociale de sanatate, cote care se vor aplica fie asupra venitului brut (daca activitatile creative sunt
desfasurate in context dependent), fie asupra unui venit ales de contribuabil, dar in limitele stabilite
prin dispozitii normative (daca activitdtile creative sunt desfasurate in context independent).

Creantele fiscale datorate pentru veniturile obtinute din exploatarea drepturilor de
proprietate intelectuald pot fi determinate prin utilizarea a doud sisteme. Astfel, acestea pot fi
determinate din oficiu de cétre organul fiscal sau in sistem declarativ, de catre contribuabil, sistemul
declarativ cunoscand douad sub-sisteme, auto-impunere si retinere la sursd. Am identificat si analizat
in cercetarea noastra pentru fiecare categorie de venit modalitatea de determinare a creantelor
fiscale, aceasta este reglementata de legiuitor, iar contribuabilului/platitorului de venit 1i revine
obligatia de a aplica sistemul indicat in dispozitiile normative aplicabil pentru cadrul in care a ales
sa-s1 desfasoare activitatea creativd. Astfel, In cazul veniturilor din drepturi de proprietate
intelectuald, atunci cand platitorul de venit are obligatia de a conduce evidente contabile si in cazul
veniturilor din salarii sau asimilate salariilor se aplici mecanismul retinerii la sursi. In privinta
veniturilor din drepturi de proprietate intelectuald, atunci cand platitorul de venit nu are obligatia de
a conduce evidente contabile si in ceea ce priveste veniturile din activitdti independente se aplica
mecanismul auto-impunerii, cu unul din cele trei sub-sisteme, real, forfetar sau mixt.

In cel de-al treilea capitol din lucrarea noastrd am abordat aspectele referitoare la rolul si
dimensiunea fiscald a drepturilor de proprietate intelectuald in arhitectura unei persoane juridice,

structurand rezultatele cercetirii in trei sectiuni. In prima sectiune am subliniat rolul drepturilor de
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proprietate intelectualda in cadrul unei persoane juridice, am delimitat calificarea obiectelor
drepturilor de proprietate intelectuald ca active necorporale si am evidentiat obiectele drepturilor de
proprietate intelectuali ce pot fi valorificate de persoanele juridice. In cea de-a doua sectiune am
analizat impozitul pe profit, structurand rezultatele analizei sub forma unor raspunsuri la intrebarile
de ce? cine? cdand? cdt? cum?, iar in cea de-a treia sectiune am cartografiat aspectele referitoare la
obligatiile fiscale incidente n cazul veniturilor obtinute din exploatarea unor drepturi de proprietate
intelectuald, respectiv taxa pe valoare adaugatd (TVA).

Persoanelor juridice nu le este recunoscuta posibilitatea de a crea, din acest considerent,
formula de lucru care le permite acestora sa exploateze drepturi de proprietate intelectuala este una
derivata ce presupune o transmitere prealabild a prerogativelor patrimoniale si nepatrimoniale de la
persoana fizica, In patrimoniul careia au luat nastere aceste prerogative, catre persoana juridica. De
la aceasta reguld existd o serie de exceptii, ipoteze punctuale in care prerogativele specifice
drepturilor de proprietate intelectuald iau nastere direct in patrimoniul persoanei juridice, opera
colectiva, indicatiile geografice, know-how-ul si dreptul la marcd, atunci cand marca este
inregistrata de persoana juridica.

Totodata, retinem din rezultatele cercetarii noastre faptul cd la nivel constitutional a fost
stabilitd (si) In sarcina persoanelor juridice obligatia de a contribui la mecanismul de formare a
veniturilor publice, obligatie indeplinita prin plata unor impozite, taxe si contributii atunci cand
persoana juridica se regaseste intr-o ipoteza pentru care legiuitorul fiscal a reglementat plata unor
impozite, taxe si contributii. In ceea ce priveste persoana juridic, legiuitorul fiscal nu a reglementat
reguli de impunere specifice Tn raport de sursa venitului obtinut, toate veniturile realizate de
persoana juridicd, inclusiv cele rezultate din exploatarea drepturilor de proprietate intelectuala, sunt
impuse dupd aceleasi reguli, respectiv cele privind impozitul pe profit.

Persoana juridica datoreaza impozit pe profit atunci cand realizeaza un profit impozabil.
Profitul impozabil este determinat prin aplicarea unei formule care presupune ca din totalitatea
veniturilor obtinute s fie scdzute toate cheltuielile efectuate si toate veniturile neimpozabile si mai
apoi sd fie adaugate cheltuielile nedeductibile, astfel, profitul impozabil ia forma unui rezultat
matematic pozitiv. In acest sens, observim ci legiuitorul utilizeazi notiunea de fotalitatea
veniturilor obtinute de persoana juridica, fara a particulariza regulile de impunere in raport de sursa
venitului, fiind incluse astfel si veniturile obtinute din exploatarea drepturilor de proprietate
intelectuala.

Pentru veniturile obtinute din exploatarea drepturilor de proprietate intelectuald, deopotriva

persoanele fizice si persoanele juridice datoreaza TVA, conditionat de indeplinirea cerintelor
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referitoare la desfasurarea unei activitati economice, de maniera independenta si cu caracter de
continuitate. Am cuprins in rezultatele cercetarii noastre o analiza a valorificarii drepturilor de
proprietate intelectuald prin prisma caracterului economic, de continuitate si independent al
desfasurarii activitatii, pentru a delimita ipotezele in care este datorat si cele in care nu este datorat
TVA.

Exploatarea de catre o persoand fizica a unor drepturi de proprietate intelectuald, bunuri
necorporale, poate fi consideratd activitate economica 1n sensul TVA in masura 1n care activitatea
este desfasuratd de manierd independentd, n scopul obtinerii de venituri si cu caracter de
continuitate. In aceasta cheie, absenta caracterului de continuitate in desfisurarea activitatii exclude
veniturile astfel obtinute din sfera TVA, chiar daca acestea depasesc plafonul de scutire. Pentru a
exemplifica, daca o persoand obtine 500.000 lei ca urmare a Instrdindrii unui tablou, dar activitatea
sa de comercializare a tablourilor nu are caracter de continuitate, nu vor fi incidente dispozitiile
referitoare la TVA. In acelasi sens, pentru a intra in sfera TVA o activitate economici trebuie sa se
desfasoare de maniera independenta, astfel sunt excluse din sfera persoanelor impozabile salariatii.

In ceea ce priveste calificarea cesiunii unor prerogative specifice drepturilor de autor drept
o prestare de servicii in sfera TVA, retinem in optica reperelor jurisprudentiale analizate faptul ca o
astfel de ipoteza intra sub incidenta TVA, nu prin natura ei, ci prin raportare la conditiile concrete in
care o astfel de cesiune are loc.

Totodata, o operatiune intrd in sfera TVA in masura in care este efectuatd cu titlu oneros,
masura calificarii unei operatiuni ca fiind efectuata cu titlu oneros este data de existenta unei
legdturi directe intre cele doud prestatii, Intre prestatia titularului dreptului de proprietate
intelectuald si contraprestatia primita. In aceastd cheie, instanta unionald a statuat ci activitatea unei
persoane de a canta in spatii publice si de a primi donatii de la trecatori nu poate fi calificata drept o
prestare de servicii in sensul TVA, dat fiind faptul cd nu poate fi probat caracterul reciproc al
prestatiilor, persoana nu a stabilit un cuantum al remuneratiei pentru serviciul prestat, trecatorii
aveau posibilitatea de a 1asa orice suma.

Din rezultatele cercetarii noastre retinem ca activitdtile economice ce vizeaza produse care
incalca drepturile de proprietate intelectuala intri in sfera de aplicare a TVA. In acord cu reperele
jurisprudentiale analizate, interdictiile referitoare la produsele ce incalca drepturile de proprietate
intelectuald vizeaza impactul negativ al acestor produse asupra tertilor, nu sunt legate de natura sau
de caracteristicile esentiale ale acestor produse, interdictia este conditionatd (de respectarea

drepturilor de proprietate intelectuald), nu absoluta ca in cazul altor produse.
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De la regimul general de TVA legiuitorul national a reglementat o serie de ipoteze
derogatorii, aplicabile in cazul veniturilor obtinute din exploatarea unor drepturi de proprietate
intelectuald. Un prim regim derogatoriu este regimul special aplicabil intreprinderilor mici,
accesarea acestuia este optionala si permite intreprinderilor cu o cifrd de afaceri anualad sub pragul
de 395.000 lei sa acceseze regimul de scutire, acesta este aplicabil fara a prezenta relevanta sursa
veniturilor sau natura activitdtii desfasurate de persoana impozabild, inclusiv pentru veniturile
obtinute din valorificarea activitatilor creative. Un al doilea regim derogatoriu este regimul special
aplicabil operelor de artd, obiectelor de colectie si bunurilor second hand, regim care permite
taxarea la marja de profit.

In cel de-al patrulea capitol al lucririi noastre am abordat aspecte referitoare la impozitul pe
spectacole, gestiunea colectiva a drepturilor de autor, precum si elemente de drept unional si de
drept international cu relevantd In contextul impunerii veniturilor obtinute din exploatarea
drepturilor de proprietate intelectuala.

In context unional statele isi pastreazd suveranitatea in materia impozitarii directe,
legiuitorul unional reglementdnd un regim fiscal comun aplicabil in trei ipoteze, in cazul
raporturilor dintre societdtile mama si filialele acestora din state diferite, in cazul fuziunilor si
divizarilor si In cazul platilor de dobanzi si platilor de redevente efectuate intre intreprinderi
asociate din state membre diferite. Astfel, in spatiul Uniunii Europene existd un instrument
»dedicat” veniturilor obtinute din valorificarea activitatilor creative, respectiv Directiva 2003/49/CE
privind sistemul comun de impozitare aplicabil platilor de dobéanzi si de redevente efectuate intre
societdti asociate din state membre diferite. Solutia de impozitare propusa presupune impozitarea
platilor reprezentand dobanzi si redevente efectuate intre Intreprinderi asociate intr-un singur stat,
statul de rezidenta al beneficiarului efectiv.

In cuprinsul celui de-al patrulea capitol din lucrarea noastrd am cuprins si rezultatele
cercetarii referitoare la activitatea de gestiune colectiva, formele gestiunii colective, respectiv
obligatorie, extinsa, facultativa, categoriile de drepturi care pot fi gestionate colectiv si ipotezele
pentru care legiuitorul a reglementat gestiunea colectivd obligatorie, precum si principalele
coordonate ale activitdtii desfasurate de organismele de gestiune colectiva.

In acord cu jurisprudenta Curtii de Justitic a Uniunii Europene (CJUE), activitatea
organismelor de gestiune colectiva poate fi calificatd drept o prestare de servicii in sensul Directivei
TVA. Calificarea unei prestari de servicii ca fiind efectuata cu titlu oneros este corelatd cu existenta
unui raport juridic bazat pe prestatii reciproce Intre prestator si beneficiar. Un astfel de raport juridic

bazat pe prestatii reciproce nu exista intre titularii drepturilor de reproducere si cei carora le revine
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obligatia de a achita remuneratia compensatorie pentru copia privatd, dat fiind ca obligatia de a plati
remuneratiile compensatorii, dar si cuantumul acestora sunt stabilite prin efectul legii. O
interpretare similard a fost retinuta si in ceea ce priveste raporturile nascute in temeiul dreptului de
suitd, prin reglementarea dreptului de suitd urmadrindu-se participarea autorilor la rezultatele
economice ale actelor de revanzare, nu o participare la operatiunile de revanzare.

In sens diferit, reprezinta o prestare de servicii autorizarea data de citre titularul dreptului de
autor unui organizator de spectacole de a comunica public operele sale In schimbul platii unor
remuneratii percepute de organismul de gestiune colectiva, autorizare data in temeiul dreptului de
comunicare publica.

Astfel, existenta unui raport juridic bazat pe prestatii reciproce este determinantd pentru ca
venitul obtinut sd cadd sub incidenta TVA. Filtrul prin care delimitdm operatiunile care intra in sfera
TVA de cele care nu intrd in sfera TVA este reprezentat de posibilitatea de a identifica in cadrul
raportului juridic constituit intre prestator si beneficiar prestatia fiecarei parti implicate. Mai mult
decét atat, prestatia fiecdrei parti implicate trebuie sad reprezinte contravaloarea prestatiei celeilalte
parti pentru ca operatiunea sa fie una impozabild in sensul TVA, plata efectuatd de utilizatorii
operele de creatie intelectuald reprezinta contravaloarea prestatiei titularilor de drepturi, autorizarea
data in sensul utilizarii operei. Imposibilitatea de a atribui un caracter reciproc celor doud prestatii
exclude operatiunea respectiva din sfera TVA, ipoteza aplicabild in cazul drepturilor de autor ce
instituie mecanisme de compensare a prejudiciilor suferite de autori, cum este cazul dreptului la
remuneratia compensatorie pentru copia privata si a dreptului de suita.

In cel de-al patrulea capitol al lucririi noastre am cuprins si o analizd a coordonatelor
impozitului pe spectacole. Impozitul pe spectacole este un impozit local, datorat pentru organizarea
manifestarilor artistice, spectacolelor si competitiilor sportive, calitatea de contribuabil revenind
deopotrivd persoanelor fizice si persoanelor juridice care se regdsesc in postura de a organiza

manifestari artistice, spectacole sau competitii sportive.
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Argument

Creativity, a defining characteristic of the human being, has played a decisive role in the
progress of civilization since the earliest times, from hunter-gatherer communities, through the
agricultural and industrial revolutions, to contemporary society.

The outcomes of creative activities may materialize in a wide variety of forms. Among the
most common are works of intellectual creation, inventions, utility models, industrial designs and
models, trademarks, geographical indications, and know-how. These forms of expression have
consolidated the universal cultural heritage and have contributed significantly to the development of
various fields, including industry, technology, and medicine.

The results of creative activities benefit from different frameworks of legal protection at
national, European Union, and international levels, encompassing both patrimonial (economic) and
non-patrimonial (moral) dimensions. The specific protection mechanisms are currently
encompassed under the umbrella of intellectual property rights.

The patrimonial dimension of intellectual property rights is reflected in the legally
recognized possibility for authors, as well as for right holders (third parties who have acquired
rights over the protected subject matter through specific legal mechanisms), to exploit the results of
creative effort and thereby obtain income.

The subject of our research concerns the taxation of income derived from the exploitation of
intellectual property rights, the scientific approach being grounded in the premise that the
exploitation of the results of creative activities naturally generates taxable income.

The exploitation of creative activities may generate substantial income, and the mechanisms
through which the results of such activities may be exploited are diverse and complex. Gradually,
the traditional image of the artist living and creating at the threshold of subsistence has been
replaced by that of an individual who earns significant income as a result of their creative activities.

The hypothesis of carrying out creative activities that generate income triggers the
application of institutions specific to public law (tax law, financial law), as well as institutions
specific to private law (intellectual property law, civil law — the general theory of contracts).

The complexity of the legal relationships within which the results of creative effort may be
exploited justifies a rigorous analysis of the tax regime applicable to the income thus obtained, both
with regard to natural persons and to legal persons.

The results of creative activities are applicable across a wide range of fields (cultural,

industrial, economic, technological, etc.) and materialize in products or services to which economic
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value is also attributed, such value being reflected in the income that holders of intellectual property
rights may obtain. The results of creative activities may be exploited in various operational
scenarios, both by the persons who carried out those creative activities, namely the authors, and by
third parties with their consent; in both cases, the income thus obtained constitutes taxable income.
Moreover, depending on the context in which the creative activity is carried out, different taxation
rules may apply, not limited to those set out in the Fiscal Code under the chapter dedicated to the
taxation of income from intellectual property rights.

The necessity of such a research endeavor is further underscored by the absence of a
monographic approach to the topic of taxation of income derived from the exploitation of
intellectual property rights. Accordingly, we considered it necessary to undertake a comprehensive
and in-depth analysis of all elements relevant to this topic, identifying, delineating, and examining
from multiple perspectives issues relating to: the legal framework for the protection of the economic
dimension of creative activities; the legal instruments through which the results of creative activities
may be exploited; the scenarios and operational models in which income may be generated from the
exploitation of creative activities; the fiscal obligations—both of a patrimonial and non-patrimonial
nature—incumbent upon persons who obtain such income; the impact of the chosen operational
model on taxation; when, how, and which objects of intellectual property rights may be exploited by
legal persons and the taxation rules applicable to the income thus obtained; relevant elements of
European Union law and international law; and the fiscal implications of the collective management
of copyright.

The absence of prior research addressing, in a monographic manner, the taxation of income
derived from the exploitation of intellectual property rights confers a character of novelty upon the
proposed topic.

Our research is structured around two main coordinates. On the one hand, creative activities
may be carried out in various forms and may produce a multitude of results (works of intellectual
creation, inventions, trademarks, geographical indications, know-how, industrial designs and
models, etc.), all of which are protected by the specific mechanisms of intellectual property rights,
irrespective of factors such as the existence or absence of a formal framework within which the
activity was carried out, whether the person who carried out the creative activity has full legal
capacity or not, whether they hold the status of resident or, as the case may be, non-resident, or the
frequency of acts of creation. On the other hand, from a fiscal perspective, aspects such as the
existence or absence of a formal framework for carrying out creative activities, the frequency of

acts of creation, the status of resident or, where applicable, non-resident of the person carrying out
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the creative activities or exploiting intellectual property rights, as well as whether that person lacks
legal capacity, has limited legal capacity, or enjoys full legal capacity, are relevant for the taxation
of the income thus obtained.

Accordingly, we delineated the issues relating to the exploitation of creative activities within
the paradigm of the differences between operational models, as well as the modalities and
conditions under which income obtained by natural persons is taxed, as opposed to those applicable
to income obtained by legal persons.

The taxation of income derived from the exploitation of intellectual property rights is carried
out within the national legal framework, on the basis of statutory provisions, while also giving rise
to European and supranational implications, nuances that are highlighted throughout our study.

Furthermore, we structured the research findings by reference to the differences existing in
the field of taxation between natural persons and legal persons, an approach we consider
appropriate in light of certain specific features of intellectual property rights and their modes of
exploitation. Thus, the attribute of creation is recognized at the normative level exclusively in favor
of natural persons, whereas legal persons may exploit intellectual property rights only in a
derivative manner, provided that the economic prerogatives have been previously transferred to
them by a natural person. Moreover, the fiscal legislator has established, in the case of natural
persons, distinct taxation rules for different categories of income, one such category being income
derived from the exploitation of intellectual property rights, whereas, in the case of legal persons,
all income is subject to taxation under the same rules, the source of the income not giving rise to
differentiated taxation regimes.

We further distinguish between the concepts of taxation and assessment, terms used
throughout our research. According to the Explanatory Dictionary of the Romanian Language
(DEX), fo tax means “to subject to a tax, to impose,” while to assess means “to subject someone to
the payment of a tax”; faxation refers to “the act of taxing,” whereas assessment refers to “a fiscal
operation consisting in determining the taxpayer, the deadline, and the amount to be paid to the state
as tax.” A relationship of synonymy may thus be observed between the two concepts. From a fiscal
perspective, however, the definitions of taxation and assessment involve certain nuances: both refer
to fiscal burdens imposed on a given income, yet the term assessment has a broader meaning,
referring to the subjection of income to the fiscal burdens provided for by the applicable legislation
—namely taxes, duties, and contributions—whereas the term taxation has a narrower meaning,
referring specifically to tax-type fiscal burdens imposed on a given income. In our research, we use

both terms in accordance with the meanings outlined above.
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We also distinguish between the concepts of exploitation and commercialization. According
to DEX, commercialization means “to give value to, to cause something to acquire a certain value,
to highlight the value of something,” whereas exploitation means “to use, to put to use a resource;
to extract a useful substance or material for the purpose of achieving economic objectives.”
Accordingly, we use these two concepts synonymously, with reference to the utilization and
economic exploitation of an object protected by the mechanisms of intellectual property rights.

Furthermore, we distinguish between creative activities and the results of creative activities.
Creative activities are acts of creation which may or may not, as the case may be, materialize into
results. By results of creative activities, we understand objects protected by specific legal
mechanisms, such as works of authorship, trademarks, geographical indications, inventions, utility
models, industrial designs and models, know-how, and others.

Within our research endeavor, in order to analyze in a coherent and exhaustive manner the
issues relating to the taxation of income derived from the exploitation of intellectual property rights,
we employed a series of research methods, namely normative analysis, the jurisprudential method,
the doctrinal method, and the historical method. Normative research enabled us to identify and
delineate the applicable legislative framework, both with regard to the legal protection of creative
activities and to the taxation of income derived from the exploitation of such activities. Through
jurisprudential research, we examined a number of national and EU case-law references in order to
clarify the interpretation of specific concepts relevant to the research topic. By means of doctrinal
research, we highlighted convergent and divergent viewpoints within legal doctrine concerning the
interpretation of normative provisions and the solutions proposed in the absence of regulatory

norms.

Research findings

The results of our research are structured into four chapters. In the first chapter, we provided
a description of the outcomes of creative activities, delimiting the relevant concepts; in the second
chapter, we addressed the forms of taxation applicable to income derived from the exploitation of
creative activities by natural persons. In the third chapter, we analyzed issues relating to the taxation
of income derived from the exploitation of intellectual property rights by legal persons, while the
fourth chapter examined institutions applicable both to natural persons and legal persons, namely
the entertainment tax, the collective management of copyright and related rights, as well as relevant

elements of European Union law and international law.
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In the first chapter, we addressed issues relating to the economic dimension of creative
activities, structuring the research findings into three sections. In the first section, we analyzed the
mechanisms through which legal protection of creative activities is ensured and identified the
subjects of such legal protection; in the second section, we examined the legal instruments available
to holders of intellectual property rights for the exploitation of the results of creative activities; and
in the third section, we delineated a series of concepts specific to tax law, highlighting the particular
features they display when income is derived from the exploitation of intellectual property rights.

Based on the research findings presented in the first chapter, we emphasize that the
mechanisms for protecting the results of creative activities are encompassed under the umbrella of
intellectual property rights, an institution traditionally divided into copyright and related rights—
through which works of authorship are protected—and industrial property rights, which bring
together the mechanisms for protecting trademarks, geographical indications, inventions, utility
models, industrial designs and models, and know-how. Works of authorship and objects of
industrial property rights benefit from legal protection both in their non-patrimonial (moral) and
patrimonial (economic) dimensions.

From the normative provisions analyzed, we observed that the legislator recognizes
patrimonial protection for a limited period of time (70 years from the author’s death in the case of
works of authorship, 20 years in the case of invention patents, 25 years in the case of industrial
designs and models, etc.). This aspect is of particular relevance in the context of our research, as
upon the expiration of this period the protected subject matter may be exploited by third parties,
who may obtain taxable income without the consent of the holder of intellectual property rights. In
such circumstances, a legal person may exploit a work of intellectual creation or an invention
without raising the issue of a prior transfer of the specific prerogatives attached to the intellectual
property right.

Furthermore, based on the findings of the research presented in the first chapter, we observe
that both natural persons and legal persons constitute subjects of legal protection. Natural persons
are protected from the perspective of carrying out creative activities and subsequently exploiting the
results of such activities, whereas legal persons are protected solely from the perspective of
exploiting intellectual property rights, without being recognized the attribute of creation. A natural
person may carry out creative activities even in cases where they lack legal capacity or have limited
legal capacity.

In this regard, we have drawn a distinction between the performance of creative activities

and the exploitation of the results thereof, as well as the taxation of the income obtained. Creative
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activities may be carried out regardless of the acquisition of legal capacity, including by persons
lacking legal capacity or having limited legal capacity; however, the exploitation of the results and
the taxation of the income derived therefrom must be correlated with the legal provisions governing
full legal capacity. In order to conclude legal acts aimed at exploiting the results of creative
activities, a natural person must have full legal capacity; otherwise, such acts may be concluded
only through or with the consent of the legal representative. In the same vein, in fiscal law
relationships concerning the taxation of income obtained from creative activities by persons lacking
legal capacity or having limited legal capacity, the rules governing fiscal representation shall apply.
Works of authorship benefit from legal protection under copyright law in the absence of any
registration procedure, such protection being granted from the moment of creation. By contrast, the
objects encompassed within the institution of industrial property rights benefit from legal protection
only as a result of the successful completion of the registration procedure.

From the results of our research, we note that right holders may use various legal
instruments to exploit their economic prerogatives. Copyright holders may exploit their specific
prerogatives through instruments based on contractual mechanisms—such as assignment
agreements, publishing contracts, commission contracts, theatrical performance and musical
execution contracts, rental contracts, audiovisual adaptation contracts, and individual employment
contracts—as well as through instruments based on statutory mechanisms, namely the resale right
and the collective management of copyright. Holders of industrial property rights may exploit their
economic prerogatives through consensual instruments, which, with regard to substantive and
formal requirements, are subject to the rules of general law, such as assignment agreements, licence
agreements, and individual employment contracts, with a particular exception in the case of
compulsory licensing, which combines both consensual and statutory mechanisms.

Furthermore, with regard to income derived from the exploitation of intellectual property
rights, the status of taxpayer belongs to the person who obtains such income, whether it is the
natural person who carried out the creative activity (the author of the work of intellectual creation,
the inventor, the author of the design or model, etc.) or a third party, either a natural or a legal
person, who has previously acquired from the author the right to exercise the economic
prerogatives. In this respect, we emphasize that, within the framework of exploiting an object
protected by the specific mechanisms of intellectual property rights, multiple persons may obtain
income, each having the status of taxpayer with respect to the income obtained, including the

application of different taxation regimes to each of them.
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By way of example, according to our research, where the author of an invention transfers, by
means of an assignment agreement, to a legal person the right to obtain a legal protection title,
namely a patent, the inventor will have the status of taxpayer in relation to the income obtained
under the assignment agreement, while the legal person will have the status of taxpayer with respect
to the income derived from the exploitation of the patent. The inventor will be a taxpayer within the
scope of personal income tax on income from intellectual property rights, whereas the legal person
will be a taxpayer within the scope of corporate income tax or microenterprise income tax, as
applicable.

Furthermore, in the field of income derived from the exploitation of creative activities, the
taxable event giving rise to tax liability consists of obtaining income from the exploitation of an
object protected under the specific mechanisms of intellectual property rights, irrespective of the
legal nature of the instrument used, which is irrelevant for the purpose of classifying the income as
taxable.

Our research also includes an analysis of the notion of royalties, concluding that income
derived from the exploitation of intellectual property rights qualifies as royalties; however, the
concept of royalties is broader than that of income derived from the exploitation of intellectual
property rights, as it also encompasses other categories of income.

In the second chapter, we identified the hypotheses and operative frameworks governing the
taxation of income obtained from the exploitation of intellectual property rights by natural persons,
structuring the research findings into seven sections, formulated as answers to the questions why?,
who?, when?, how much?, and how?.

From the findings presented in the second chapter, we note that natural persons are under a
constitutional obligation to contribute to the mechanisms for the formation of public revenues
through the payment of taxes, duties, and social contributions. The circumstances in which taxes,
duties, and contributions are due, as well as their amount, are expressly regulated by the tax
legislator.

Natural persons are required to pay taxes, duties, and contributions when they derive income
from the exploitation of intellectual property rights, with the applicable rules being, as the case may
be, those governing personal income tax on income from intellectual property rights, personal
income tax on salaries or salary-equivalent income, or personal income tax on income from
independent activities. In this regard, we emphasize that, for the purposes of applying the taxation
rules, priority is given to the organizational framework within which the income is obtained, rather

than to its nature as income derived from the exploitation of intellectual property rights. By way of
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example, in order to tax income obtained by an actor under an individual employment contract
concluded with a performing arts institution, the rules applicable to personal income tax on salaries
or salary-equivalent income shall apply, and not those governing personal income tax on income
from intellectual property rights, even though the income is obtained as a result of carrying out
creative activities. In the same vein, if a sculptor organizes his or her activity as a sole trader
(individual enterprise) in accordance with the provisions of Government Emergency Ordinance No.
44/2008 and, within this framework, markets the sculptures he or she creates, the income obtained
shall be subject to the rules governing personal income tax on income from independent activities,
and not those applicable to income from intellectual property rights, even though the income is
derived from creative activities.

Accordingly, a natural person may choose the form of organization that best suits his or her
needs and interests, but not the applicable taxation regime. The income obtained shall be subject to
the taxation rules regulated by the tax legislator for the respective form of organization, whether
dependent activity or independent activity. Moreover, the option of the intellectual property right
holder to organize his or her activity in the manner that best corresponds to his or her interests is
limited by the fulfillment of the conditions laid down by the legislator for carrying out creative
activities in that particular form. Our study addresses these limitations and conditions; by way of
example, we note that a minor under the age of 15 cannot carry out creative activities on the basis of
an individual employment contract, and a person lacking full legal capacity cannot carry out
creative activities by being authorized as a sole trader or as an individual enterprise.

With regard to the taxation of income derived from the exploitation of intellectual property
rights by natural persons, taxpayer status is attributed to the person who derives such income.
Without affecting taxpayer status, the taxation of income is individualized by reference to elements
such as the framework within which the activity is carried out, the fulfillment of residency
conditions, and compliance with the requirements relating to full legal capacity.

In this respect, depending on the framework in which the activity is carried out, the rules
governing personal income tax on salaries or salary-equivalent income, personal income tax on
income from intellectual property rights, or personal income tax on income from independent
activities shall apply. By reference to the fulfillment of residency conditions, either the rules set out
in Title IV of the Fiscal Code (Income Tax) or those provided in Title VI (Tax on income obtained
in Romania by non-residents and tax on the representations of foreign companies established in

Romania) shall be applicable. Fiscal obligations shall be fulfilled personally, through a legal
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representative, or with the consent of the legal representative, depending on the legal capacity of the
person performing the creative activity.

Furthermore, based on the findings presented in the second chapter, we emphasize that a
natural person is liable to income tax on income derived from the exploitation of intellectual
property rights whenever income is obtained from the exploitation of creative activities, which, in
fiscal terms, constitutes the taxable event giving rise to taxation. Our research identified a number
of situations in which income derived from the exploitation of intellectual property rights is not
subject to taxation, namely: where the income results from research-development and innovation
activities carried out within the framework of a dependent activity; where the income is obtained as
compensation for damage suffered as a result of the infringement of intellectual property rights; and
where the income is obtained by persons with severe or accentuated disabilities.

Moreover, we note that the tax legislator has established a flat income tax rate of 10%,
applicable to the net income corresponding to each category of income for which the obligation to
pay income tax has been established. Accordingly, both in the case of dependent activities and in the
case of independent activities, the tax rate is the same. In the case of income obtained from
activities carried out in an independent context, there are three sub-systems for determining net
income, which may generate differences in the dynamics of tax optimization: the real system, the
lump-sum system, and the mixed system.

At the same time, persons who have obtained income from the exploitation of intellectual
property rights are also required to pay social contributions. The contribution rates are 25% for the
state social insurance contribution (pensions) and 10% for the health insurance contribution. These
rates apply either to gross income (where creative activities are carried out in a dependent context)
or to an income chosen by the taxpayer, within the limits established by statutory provisions (where
creative activities are carried out in an independent context).

Tax liabilities arising from income derived from the exploitation of intellectual property
rights may be determined through the use of two systems. Accordingly, they may be assessed ex
officio by the tax authority or determined under the declarative system by the taxpayer, the
declarative system comprising two sub-systems: self-assessment and withholding at source. In our
research, we identified and analyzed, for each category of income, the method for determining tax
liabilities, which is regulated by the legislator; the taxpayer or income payer is required to apply the
system prescribed by the applicable statutory provisions, depending on the framework within which
the creative activity is carried out. Thus, in the case of income from intellectual property rights

where the income payer is required to keep accounting records, as well as in the case of income
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from salaries or salary-equivalent income, the withholding-at-source mechanism applies. With
regard to income from intellectual property rights where the income payer is not required to keep
accounting records, and with respect to income from independent activities, the self-assessment
mechanism applies, under one of the three sub-systems: the real system, the lump-sum (forfait)
system, or the mixed system.

In the third chapter of our study, we addressed issues relating to the role and fiscal
dimension of intellectual property rights within the structure of a legal person, structuring the
research findings into three sections. In the first section, we highlighted the role of intellectual
property rights within a legal person, delineated the classification of intellectual property objects as
intangible assets, and identified the intellectual property objects that may be exploited by legal
persons. In the second section, we analyzed corporate income tax, structuring the analysis in the
form of answers to the questions why, who, when, how much, and how. In the third section, we
mapped the fiscal obligations applicable to income derived from the exploitation of intellectual
property rights, namely value added tax (VAT).

Legal persons are not recognized as having the capacity to create; consequently, the legal
framework that enables them to exploit intellectual property rights is a derivative one, which
presupposes the prior transfer of both economic and moral prerogatives from the natural person in
whose patrimony such prerogatives originally arose to the legal person. There are, however, certain
exceptions to this rule—specific situations in which prerogatives inherent to intellectual property
rights arise directly in the patrimony of the legal person—namely, collective works, geographical
indications, know-how, and trademark rights, where the trademark is registered by the legal person.

Furthermore, based on the findings of our research, we note that, at the constitutional level,
legal persons are likewise subject to the obligation to contribute to the formation of public revenues,
an obligation fulfilled through the payment of taxes, duties, and contributions whenever the legal
person falls within a situation for which the fiscal legislator has provided for such payments. With
regard to legal persons, the fiscal legislator has not established tax rules differentiated according to
the source of income; all income earned by a legal person, including income derived from the
exploitation of intellectual property rights, is subject to the same taxation rules, namely those
governing corporate income tax.

A legal person is liable to corporate income tax where it realizes taxable profit. Taxable
profit is determined by applying a formula whereby, from the total amount of income obtained, all
expenses incurred and all non-taxable income are deducted, after which non-deductible expenses

are added back; consequently, taxable profit takes the form of a positive mathematical result. In this
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regard, it is to be noted that the legislator employs the concept of the totality of income obtained by
the legal person, without differentiating the taxation rules according to the source of income;
accordingly, income derived from the exploitation of intellectual property rights is also included.

With respect to income obtained from the exploitation of intellectual property rights, both
natural persons and legal persons are liable to value added tax (VAT), subject to the fulfillment of
the conditions relating to the performance of an economic activity carried out independently and on
a continuous basis. The findings of our research include an analysis of the exploitation of
intellectual property rights from the perspective of the economic nature of the activity, its
continuity, and its independent character, in order to delineate the situations in which VAT is due
and those in which it is not.

The exploitation by a natural person of intellectual property rights, which constitute
intangible assets, may be regarded as an economic activity for VAT purposes insofar as the activity
is carried out independently, for the purpose of obtaining income, and on a continuous basis. In this
context, the absence of continuity in the performance of the activity excludes the income thus
obtained from the scope of VAT, even where such income exceeds the exemption threshold. By way
of example, if a person obtains RON 500,000 as a result of the disposal of a painting, but their
activity of selling paintings lacks a continuous character, the VAT provisions will not apply.
Similarly, in order to fall within the scope of VAT, an economic activity must be carried out
independently; consequently, employees are excluded from the category of taxable persons.

With regard to the classification of the assignment of prerogatives specific to copyright as a
supply of services for VAT purposes, based on the jurisprudential benchmarks analyzed, we note
that such a situation falls within the scope of VAT not by virtue of its nature, but by reference to the
specific conditions under which such an assignment takes place.

Furthermore, a transaction falls within the scope of VAT insofar as it is carried out for
consideration. The assessment of whether a transaction is carried out for consideration is
determined by the existence of a direct link between the two performances, namely between the
performance of the intellectual property right holder and the consideration received. In this respect,
the Court of Justice of the European Union has held that the activity of a person singing in public
spaces and receiving donations from passers-by cannot be classified as a supply of services for VAT
purposes, given that the reciprocal character of the performances cannot be established, the person
did not determine the amount of remuneration for the service provided, and passers-by were free to

leave any amount.
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Based on the results of our research, we note that economic activities involving products
that infringe intellectual property rights fall within the scope of VAT. In accordance with the
jurisprudential benchmarks analyzed, the prohibitions relating to products that infringe intellectual
property rights concern the negative impact of such products on third parties; they are not linked to
the nature or essential characteristics of those products. The prohibition is conditional—namely, on
compliance with intellectual property rights—and not absolute, as is the case with other categories
of products.

By way of derogation from the general VAT regime, the national legislator has provided for
a number of special regimes applicable to income derived from the exploitation of intellectual
property rights. A first derogatory regime is the special scheme applicable to small enterprises;
access to this scheme is optional and allows taxable persons with an annual turnover below the
threshold of RON 395,000 to benefit from the VAT exemption regime. This scheme applies
irrespective of the source of income or the nature of the activity carried out by the taxable person,
including income derived from the exploitation of creative activities. A second derogatory regime is
the special scheme applicable to works of art, collectors’ items, and second-hand goods, which
allows for taxation on the profit margin.

In the fourth chapter of our study, we addressed issues relating to the entertainment tax, the
collective management of copyright, as well as elements of EU law and international law relevant in
the context of the taxation of income derived from the exploitation of intellectual property rights.
Within the EU context, Member States retain their sovereignty in the field of direct taxation, the EU
legislator having established a common tax regime applicable in three situations: in relations
between parent companies and their subsidiaries established in different Member States, in the case
of mergers and divisions, and in the case of interest and royalty payments made between associated
enterprises established in different Member States. Accordingly, within the European Union there
exists an instrument “specifically dedicated” to income derived from the exploitation of creative
activities, namely Directive 2003/49/EC on a common system of taxation applicable to interest and
royalty payments made between associated companies of different Member States. The taxation
solution proposed by this directive consists in taxing interest and royalty payments made between
associated enterprises in a single State, namely the State of residence of the beneficial owner.

The fourth chapter of our study also includes the findings of our research concerning
collective management activities, the forms of collective management—mandatory, extended, and

voluntary—the categories of rights that may be subject to collective management, the situations in
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which the legislator has established mandatory collective management, as well as the main
coordinates of the activities carried out by collective management organizations.

In accordance with the case-law of the Court of Justice of the European Union (CJEU), the
activity of collective management organizations may be classified as a supply of services within the
meaning of the VAT Directive. The classification of a supply of services as being provided for
consideration is linked to the existence of a legal relationship based on reciprocal performances
between the service provider and the beneficiary. Such a legal relationship based on reciprocal
performances does not exist between holders of reproduction rights and those obliged to pay the
compensatory remuneration for private copying, since both the obligation to pay such compensatory
remuneration and its amount are established by operation of law. A similar interpretation has also
been adopted with regard to legal relationships arising from the resale right, the regulation of the
resale right being aimed at ensuring authors’ participation in the economic results of resale
transactions, rather than participation in the resale operations themselves.

In a different sense, the granting of authorization by the copyright holder to a show
organizer to publicly communicate their works in exchange for remuneration collected by the
collective management organization constitutes a provision of services, granted based on the right
of public communication.

Thus, the existence of a legal relationship based on reciprocal performances is decisive for
determining whether the income obtained falls within the scope of VAT. The filter through which
we distinguish transactions that fall within the VAT scope from those that do not is represented by
the possibility of identifying, within the legal relationship established between the service provider
and the beneficiary, the performance of each party involved. Furthermore, the performance of each
party must represent the equivalent value of the other party's performance for the transaction to be
taxable under VAT. Payments made by users of intellectual creation works represent the equivalent
value of the copyright holders’ performance, namely the authorization granted for the use of the
work. The impossibility of attributing a reciprocal character to the two performances excludes the
respective transaction from the VAT scope, a situation applicable in the case of copyright provisions
that establish compensation mechanisms for authors’ damages, such as the right to remuneration for
private copying and the resale right.

In the fourth chapter of our paper, we also included an analysis of the coordinates of the
entertainment tax. The entertainment tax is a local tax, payable for organizing artistic events,
performances, and sports competitions, with taxpayer status applying both to natural persons and

legal entities who organize artistic events, performances, or sports competitions.
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